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1. Introduction: The climate change problem and solutions  

This book examines what justice requires of current generations in 

addressing climate change to safeguard the welfare of future generations and how 

such obligations should be reflected in international law. The first part of this 

question is addressed by identifying several essential criteria for ensuring 

intergenerational justice in relation to climate change. These criteria – or ‘Justice 

Principles’ – provide a basis for critically assessing the existing international law 

regime for climate change. They also provide a springboard for reforming 

contemporary international climate change law. 

The challenge of addressing anthropogenic climate change raises 

intergenerational equity or justice1 issues. Future generations who did not cause 

climate change will be the most severely impacted. This applies not only to 

individual or generations’ contributions to creating the problem, but also in relation 

to nation states. The most graphic example is that the small island states of 

Kiribati and Tuvalu, with negligible contribution to global greenhouse gas 

emissions, will be amongst the nations most severely affected with the land mass 

of these Pacific island states becoming uninhabitable because of salt water 

intrusion and ultimately because they are completely submerged in the coming 

century.2 

Climate change also raises issues of intra-generational justice in terms of which 

states and societies should bear the costs of mitigating climate change by 

reducing greenhouse gas (GHG) emissions. The preponderance of scientific 

evidence indicates that we need a total decarbonisation of the global economy by 

2050 - the elimination of GHG emissions from human activities - to have a 

reasonable chance of avoiding dangerous anthropogenic climate change (see 1.4 

below). But we are currently locked into fossil fuel dependent economic 

development. To achieve these emission reductions it is apparent that substantial 

cuts in greenhouse gas emissions will be needed, by both industrialised countries 

and also at least the larger developing countries (Gupta et al 2007: 751).3 

However, developing countries4 have resisted binding targets in the UN 
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negotiations arguing that the industrialised countries created the problem through 

their historic emissions and that only when industrialised countries have made 

deep cuts will developing countries take action. Developing countries have been 

emphasising justice towards current generations as being of paramount 

importance with a strong emphasis on the need to address poverty now (Scholtz 

2009:167).5 Industrialised countries have emphasised in their rhetoric the need to 

take action now for the benefit of future generations (Scholtz 2009: 170) although 

to date most have done relatively little in terms of curbing greenhouse gas 

emissions (UNFCCC 2012). The international negotiations on climate change may 

accordingly be characterised as both a conflict between justice and effectiveness,6 

and a conflict between intergenerational equity and intra-generational equity. 

Curiously, while there is a wealth of literature by philosophers and public policy 

experts on intergenerational justice, there is very little by international legal 

scholars.7 This is despite the fact that there are strong interconnections between 

philosophical models of intergenerational equity and international law formulations 

of the same concept. A central argument in this book is that some of the 

philosophers' insights in relation to ethics and justice are of great value in 

analysing the international law principle of intergenerational equity. As 

Koskenniemi (2006) has argued, international law performs a dual function in 

justifying state action but also as a basis for critiquing state action through its 

incorporation of ethical principles. We shall see this dual function is very much in 

evidence when we explore the ethical principles relating to intergenerational 

justice and their - albeit weak - incorporation in international law rules. Before 

examining the justice and international law dimensions of these issues it is 

essential to have an understanding of the salient aspects of climate change 

science. 

This chapter sets out the key elements of climate change science (1.1) including 

the notions of abrupt climate change and tipping points (1.1.2). This leads to a 

discussion of climate change impacts (1.1.3) including the key concepts of risk and 

uncertainty (1.1.4). The global mitigation response required to address the climate 

change challenge is addressed with a focus on what is known as a budget 

approach which identifies the volume of carbon that can safely be stored in the 
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atmosphere before it causes dangerous climate change (1.2). The discussion then 

moves to the justice and ethics issues raised by the science (1.3) with the 

distinction drawn between intra-generational and historic justice (1.4) and 

intergenerational justice (1.5). Procedural justice issues are addressed (1.6) 

before moving on to discuss the notion of ‘discounting’ employed by economists 

(1.8). The focus on international law in this book is explained (1.9) in the context of 

the current climate change negotiations and existing UN climate change regime 

(1.10). Finally the research methodology of the book is set out (1.11). 

1.1 Climate change science  

Climate change refers to ‘change in the average pattern of weather over a 

long period ‘typically decades or longer’ (Australian Academy of Science 2010: 4). 

The basic processes of climate change are well understood. Since the late 19th 

century it was known that increases of carbon dioxide (CO2) into the atmosphere 

‘would act like added insulation in the earth's atmosphere, trapping more heat near 

the surface’ (Australian Academy of Science 2010: 10). GHG emissions play a key 

role in determining climate and bringing about climate change. ‘Greenhouse gases 

include water vapour, carbon dioxide (CO2), methane, nitrous oxide and industrial 

gases such as chlorofluorocarbons (CFCs).’ (Australian Academy of Science 

2010: 4). These gases function as an ‘insulating blanket’ maintaining the earth's 

surface temperature (Australian Academy of Science 2010: 4). However, with the 

exception of water vapour, the concentrations of all of these gases in the 

atmosphere are being influenced by human activities. Concentrations of these 

gases, particularly CO2, have increased dramatically since the Industrial 

Revolution particularly as a result of fossil fuel burning and other industrial 

processes including cement production, but also from deforestation linked to 

agriculture (Australian Academy of Science 2010: 10).  

A particular feature of CO2 - the most important GHG - is vital in terms of the 

intergenerational issues considered in this book. This is the persistence of CO2 in 

the atmosphere. Scientists have now discovered that unlike trace gases with well 

defined timelines, CO2 persists in the atmosphere for a lengthy period of time. The 

impact of this physical property of CO2 is dramatic:  
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Stabilisation of CO2 emissions at current levels will result in a continuous 
increase of atmospheric  CO2over the 21st-century and beyond… In fact, 
only in the case of essentially complete elimination of emissions can the 
atmospheric concentration of CO2 ultimately be stabilised at a constant level 
(Meehl et al 2007, 824-5).  

Put differently, even if today human beings ceased activities causing GHG 

emissions entirely, concentrates of CO2 in the atmosphere would continue with 

only a reduced rate of growth over the coming decades (Meehl et al 2007: 824-5). 

Climate change science became known to a wider audience in 1988 when the 

Intergovernmental Panel on Climate Change (IPCC) was created by the United 

Nations Environment Program (UNEP) and the World Meterological Organisation 

(WMO).  The IPCC was tasked to assess in an ‘objective, open and transparent’ 

way the scientific, technical and socio-economic information relevant to 

understanding human-induced climate change while remaining ‘neutral with 

respect to policy’ (IPCC 2006: para 2).  The IPCC carries out this assessment by 

bringing together scientists from around the world and seeking to reach agreement 

on various aspects of climate change, from the physical causes, and impacts, to 

mitigation and adaptation issues (IPCC 2006: para 2).  

The most recent report of the IPCC is the Fourth Assessment Report, released in 

2007 (IPCC 2007a), which was ‘written by more than 450 lead authors, 800 

contributing authors and reviewed by over 2,500 expert and government 

reviewers’, with many of the lead authors considered the world's top experts in 

their field (Anderegg and Harold 2009: 7). The IPCC assessment reports can 

reasonably be interpreted as the state of the mainstream science on climate 

change (Anderegg and Harold 2009: 4). Steffen (2009: 4) points out that 

anthropogenic emissions of carbon dioxide, have been ‘rising at or near the upper 

limit of the envelope of the IPCC projections since they were first published in 

1990’. While ‘considerable uncertainty’ remains in relation to estimates of future 

sea level rise, empirical observations have confirmed that actual levels of sea level 

rise have been occurring ‘toward the upper range of the IPCC projections’ (Steffen 

2009: 11). 
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The Fourth Assessment Report of the IPCC concluded with very high confidence - 

defined as more than 90% likelihood - that ‘the net effect of human activity since 

1750 has been one of warming’ (IPCC 2007a: section 1) . It went on to conclude 

that ‘most of the observed increase in global average temperatures since the mid 

20th century is very likely due to the observed GHG [greenhouse gas] 

concentrations’ (IPCC 2007a: section 1). The Report concluded that fossil fuel 

emissions were the most significant source of greenhouse gas emissions with 

agriculture related emissions also highly significant. Since the IPCC Fourth 

Assessment Report the assessment of attribution has been further strengthened in 

the scientific literature (Stott et al. 2010).8 

The IPCC Fourth Assessment Report has used a range of models to make 

projections as to global average surface warming into the future based on a range 

of assumptions relating to technological change and economic and population 

growth. These projections are in the range of 1.1-6.4°C (with the best estimate of 

1.8-4°C) by the end of the 21st century (IPCC 2007b: 13).   

There is overwhelming support amongst the mainstream - peer-reviewed - 

scientific community in relation to the key aspects of climate change science. This 

is confirmed by reports of numerous national academies of science (Garnaut 

2011: 47). If a consensus is defined as more than 95% agreement, then surveys of 

climate scientists’ peer-reviewed research outputs have concluded that there is a 

consensus (around 97%) agreement in relation to the key propositions. These 

propositions are that global average temperature has increased since the 

preindustrial times and that anthropogenic GHG emissions are a significant 

contributing factor in these temperature increases (Anderegg and Harold 2009: 

15).9 However, significant uncertainty remains as to the rate and regional 

distribution of climate change impacts, including for example changes in rainfall 

distribution (Stott, et al 2010).  

A small minority of scientists continue to call into question the mainstream science 

but a substantial number of these are not qualified scientists or have geology - not 

climate science - qualifications (Anderegg 2010: 31).  The views of those who 

challenge the mainstream science - ‘deniers’ often mislabelled as ‘sceptics’ (all 
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scientists are sceptics) - have gained widespread publicity, partly owing to 

deliberate misinformation campaigns by powerful vested interests (this is explored 

in chapter 5).  This book takes as its starting point the mainstream science.  

1.1.2 Abrupt Climate Change and Tipping Points  

Projections of future climate change impacts have involved a gradualist 

paradigm according to which climate change outcomes are largely an extension of 

projections based on current processes. In addition, more attention is gradually 

focusing on an abrupt paradigm involving the crossing of particular thresholds with 

catastrophic impacts (Gardiner 2009: 141-142).  The abrupt paradigm is linked to 

so-called ‘tipping points’. A tipping point is a critical threshold at which the future 

state of a system can be qualitatively altered by a small change (Lenton et al 

2008).  Abrupt climate change refers to tipping point change ‘which occurs faster 

than its cause’ (Allison et al 2009: 40).  

The most well-known potential tipping points include the melting of the Greenland 

ice sheet, and the West Antarctic ice sheet, both with the potential for ‘large and 

global sea level rise’ (Lenton et al 2008 and Kriegler et al 2009). A further tipping 

point relates to dieback of the Amazon rainforest where it has been suggested that 

there is a 2°C temperature increase threshold. ‘Beyond this threshold the area of 

dieback rises rapidly from over 20 to 60 percent’ (Jones and Lowe 2011).10  

Kriegler et al (2009) has conducted a survey of 43 experts to seek to gain a better 

understanding of the probabilities of various tipping points occurring. The 

conclusion of this study was that while there was large uncertainty among experts 

about the prospects of triggering major changes in the climate system, this did not 

imply that the probability of such outcomes was remote (Kriegler et al 2009: 7). In 

fact the study found that the experts allocated ‘significant probability’ to some 

tipping point events such as the dieback of the Amazon rainforest and melting of 

the Greenland ice sheet (Kriegler et al 2009: 1). 
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1.1.3 Impacts 

Certain climate change impacts predicted by the IPCC will particularly impact on 

future generations. Impacts predicted by the IPCC to be likely or very likely include 

the following: 

• rising sea levels,  

• human health impacts including increases in mortality as a result of 

increased frequency of extreme weather events including floods, storms 

and heatwaves,  

• the increased transmission area of various disease agents,  

• increased droughts 

• increased extinction of various species, and 

• the permanent acidification of the oceans. 

(IPCC 2007 Climate Change 2007, Impacts, Adaptation and Vulnerability: 9-13). A 

number of these impacts are permanent and irreversible eg species extinctions 

and ocean acidification.  Moreover, some research since 2007 indicates that there 

may be a risk that aspects of the climate system enters into a state from which it 

cannot return (e.g Jones and Lowe 2011).11 

Impacts generally are predicted to be more severe for developing countries, 

particularly those in Africa and the ‘Asian and African mega-deltas, due to large 

populations and high exposure to sea level rise, storm surges and river flooding’ 

(IPCC 2007a: section 3.3.3). It is also important to recognize that there will be 

significant differences between the impacts of climate change within developing 

countries with ‘the poor, elderly and very young particularly impacted’ (IPCC 

2007a: section 3.3.3).  

According to the most recent predictions, a number of the impacts sketched above 

will already be in evidence by 2020, impacting the lives of younger people alive 

today. For example, while the impact of climate change on water resources across 

the African continent is uneven, on some assessments the population ‘at risk of 
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increased water stress in Africa … is projected to be 75-250 million … by the 

2020s’ with reduced agricultural production and consequent impacts on poverty 

and food security (IPCC 2008: 81). 

Edward Page (2006: 36) points out that ‘[t]he most vulnerable of all to climate 

change impacts will be future members of developing countries’, and that the 

greatest inequalities in terms of climate change impacts will be between the 

current elites in industrialised countries and the future poorest members of 

developing countries. (This issue is discussed further below 1.5.) 

In conclusion, we can say that the mainstream view among scientists is that 

without deep greenhouse gas emission cuts there is a high likelihood of severe 

impacts resulting from climate change. We can also say that without deep 

greenhouse gas emission cuts there is a substantial risk of abrupt climate change 

involving catastrophic impacts.  

1.1.4 Risk and uncertainty 

The propositions set out in the previous paragraph included the notions of 

‘likelihood’ and ‘risk’. Uncertainty is important in considering intergenerational 

justice and climate change for a number of reasons. Firstly, some have argued 

that the fact that scientists cannot predict with accuracy climate change impacts, 

for example at the regional level, is a justification for not taking mitigation action. 

According to this approach, mitigation action will definitely cause economic harm 

now, and this is not outweighed by future uncertain benefits of mitigation. This 

approach, however, is unconvincing and contravenes the precautionary principle, 

the essence of which is that it is unjustifiable to wait for further certainty in the 

science if the environmental harm involved is irreversible (see below 3.4.2). 

Moreover, we have seen that scientists predict a highly likely range of severe 

impacts from climate change and a serious possibility of catastrophic harm. The 

fact that there is a range of possible impacts does not undermine the need for 

action to mitigate climate change. Consider the following hypothetical scenario. 

Scientific studies indicate that the release of highly toxic material into a river would 

very likely cause between 20 and 80 human deaths in a downstream village. The 
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fact that in this scenario there is a range of likely harm does not justify breaching 

the causal chain of ethical responsibility and we would likely all agree that the 

release of the toxic material should not occur.12 

The argument presented above for not taking mitigation action is often linked to a 

claim that one should wait until there is more certainty in the science, and in the 

meantime increase scientific research funding. This approach is also problematic. 

If we consider our hypothetical river scenario above, it would not make sense to 

allow the toxic material to be released in the river pending better scientific data on 

the likely number of deaths. There is a strong analogy between this scenario and 

tipping points. In relation to the latter, scientists maintain that if we wait until we 

have more precise information on the thresholds involved, it will be too late and 

that therefore early preventive action in reducing GHG emissions is a better option 

(Allison et al 2009: 7).  It is also important to bear in mind that uncertainty also 

arises from economic, social and other factors which are built into the models and 

are important in terms of predicting future emissions (Jamieson 1992).13  

The argument that climate science is too uncertain to serve as a basis for 

mitigation, is also based on a misconception about scientific method. The 

assumption is sometimes made that science can deliver absolute (100%) certainty 

in causal relationships. Scientific method does not operate in this manner. Rather, 

science deals with working hypotheses that are tested in relation to empirical data 

with all claims ‘potentially open to revision’ (Peel 2005: 35). The climate models 

upon which much climate change science is based have been tested against 

observations in relation to actual changes in climate change and found to be highly 

reliable (IPCC 2007b chapters 8 & 9). As outlined above, the key processes in 

climate change science are known with a high degree of certainty. The evidence is 

with greater than 90% certainty that human activities have been causing increased 

global warming from GHG emissions. There is a less than 50% likelihood that the 

observed increase in global temperature over the last 50 years is occurring owing 

to factors other than anthropological GHGs (IPCC 2007b chapter 9, 665). The idea 

that science can deliver 100% certainty is based on an ‘illusive fiction’ (Peel 2005: 

35).  
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Climate change policy involves policy making in relation to risk of harm, and in this 

sense is no different from any other environmental policy areas. Science - with its 

inbuilt uncertainty - can only present information about likely risks, it cannot 

prescribe policy responses. Ultimately, policy decisions about what level of climate 

change related risks are acceptable is a question of societal values (Peel 2005: 

151).  

1.2 Global mitigation required: a budget approach 

Values are reflected in the defining of a global mitigation objective informed 

by sound science. The defining of such an objective, which is crucial for delivering 

intergenerational justice is vital. 

The United Nations Framework Convention on Climate Change (UNFCCC) 

defines its objective as ‘stabilisation of greenhouse gas concentrations in the 

atmosphere at a level that would prevent dangerous anthropogenic interference 

with the climate system’ (article 2). The UNFCCC does not define the point at 

which ‘dangerous anthropocentric interference’ might occur, and defining such a 

threshold is inevitably a policy issue necessarily involving value assumptions 

(Oppenheimer and Petsonk 2005). Since 2008 a number of international 

instruments have accepted the requirement of keeping the global mean 

temperature increase below 2°C (eg: Copenhagen Accord).14 However, scientists 

have been suggesting that ‘the current temperature increase compared to 

preindustrial levels (~0.8°C) is already sufficient to increase the likelihood of 

severe and damaging events occurring’ (Min et al 2011).15 It is clear that even if 

emissions were to be kept under 2°C this would involve considerable harm. For 

example, with a global temperature rise of 2°C, the area flooded in Bangladesh is 

projected to increase by ‘at least 23-29%’ (IPCC 2008: 41)  

The IPCC in its Fourth Assessment Report indicated that a 10-40% reduction in 

global GHG emissions by 2020 below 1990 levels and a 40-95% reduction by 

2050 as against 1990 levels was required in order have about a 50% chance of 

limiting temperature increases to 2% C above pre-industrial levels (IPCC 2007d: 

748).  More recently scientists have been concluding that a total decarbonization 
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of the global economy is required to keep global warming below 2°C. For example, 

Allison et al (2009: 7) conclude that if climate change is to be limited to a 

maximum of 2°C above preindustrial levels, global GHG emissions need to ‘peak 

between 2015 and 2020 and then decline rapidly’. Moreover, to stabilise global 

climate ‘a decarbonised global society - with near zero emissions of CO2 and 

other long-lived greenhouse gases - needs to be reached well within this century... 

with average annual per capita emissions…well under one metric tonne CO2 by 

2050’ which amounts to a 80-95% reduction in per capita emissions in developed 

nations compared to emission levels in 2000 (Allison et al 2009: 7).  

The notion of moving to a decarbonised economy entails ‘emission budgets’. Put 

simply, the idea is that GHG emissions are akin to a scarce resource. Between 

now and the time at which the global economy is decarbonised this resource must 

be fairly allocated. The link between emissions and carbon concentrations in the 

atmosphere is analogous to water filling a bathtub: to avoid the bathtub over 

flowing it is essential to turn off the tap preferably gradually or this must be done 

abruptly at the last moment (Saul et al: 2012: 63).  

Meinshausen et al (2009) have analysed GHG emission budgets for the 2000-50 

period that would limit warming throughout the 21st century to below 2°C. This 

research builds on the 4th IPCC assessment report and more recent research 

(Meinshausen et al 2009: 1158). Their research concluded that for there to be 

even a 50% chance of staying within a global warming target of 2°C, cumulative 

emissions from fossil sources and land use change must be kept within 1000 

gigatons Gt CO2  over the period 2000-49. (Meinshausen et al 2009: 1159).  A 

similar conclusion is reached by Allen et al (2009a 1163-6) who conclude that 

even considering CO2 alone, cumulative emissions of carbon must not surpass 1 

trillion tonnes. They point out that it has taken the last 250 years to burn the first 

half trillion tonnes of carbon, but on current trends the next half trillion tonnes of 

carbon will be burnt in less than 40 years (Allen et al 2009b: 57). 16  

The idea of a carbon budget of one trillionth tonne is helpful as a ‘shorthand’ for a 

climate change mitigation objective (Shue 2011: 302). However, it must be 

recognised that this particular budget may need to be modified given the 
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increasing likelihood that a 2°C rise in global mean temperature becomes 

unattainable (UNEP 2012) forcing a shift to, for example, a 3°C target. A further 

possibility is that changes in the science require a tighter emissions budget, 

bearing in mind the role that values play in deciding upon a particular emissions 

target (Shue 2011: 302).17 In spite of these factors, the underlying logic of an 

emissions budget remains valid. 

The enormity of the challenge of staying within this cumulative budget is evident 

when one considers that the International Energy Agency (IEA) predicts a global 

increase in energy demand of one third to 2035 with fossil fuels remaining 

dominant in the energy mix, in spite of an increase in renewable energy forms and 

natural gas (IEA 2012: 1). Global GHG emissions must peak soon; the risk of 

exceeding 2°C increases, the later the peak in emissions occurs (Meinshausen et 

al 2009: 1158).  

How does a budget approach translate to mitigation targets? There is a range of 

approaches to establishing goals for climate change mitigation including emissions 

concentrations in the atmosphere, emissions reduction goals or impact goals. The 

German Advisory Council on Global Change (WGBU 2009) and Garnaut Review 

(Garnaut 2008c), building on the work of Meinshausen et al (2009), have adopted 

the budget approach described above whereby global mitigation is equated to the 

optimal depletion of a finite resource, in this case the resource being the ‘total 

ecologically tolerable quantity’ of GHG emissions possible without triggering 

dangerous climate change (WGBU 2009: 21). Under this approach a global upper 

limit for emissions in the atmosphere is specified which is correlated with an 

overall budget for GHG emissions budgets with national budgets then assigned 

under the overall global budget. As we will see this budget approach is particularly 

well suited to addressing intergenerational justice issues (see below 1.5). 

1.3 Justice and ethics issues raised by the science 

While the focus of this book is what justice requires of current generations 

towards future generations in relation to climate change, it is essential to assess 

this question within the broader questions of ethics and justice raised by the 
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climate science sketched above. By ‘ethics’ I am referring to questions relating to 

whether action ‘is right or wrong’ (Mackie 1977: 9). In this book I use the term 

‘ethics’ interchangeably with the term ‘morality.’18 By ‘justice’, I am referring to 

questions that involve the distribution of ‘a given measure or advantage (or 

benefit)’ (Page 2006: 51), in other words, who gets how much of the pie, whether 

the ‘pie’ be natural resources, welfare or some other benefits. In the climate 

change context the matrix of justice can refer to GHG emissions or benefits 

derived from emissions (discussed below chapter 3).   

The problem of climate change raises a number of justice issues. We have seen 

that by the middle of this century global GHG emissions will need to be reduced to 

zero (hereafter ‘decarbonised’). If we think of GHG emissions as a ‘resource,’ then 

this gives rise to the following distributional justice issues: 

1) intergenerational19 - the level of mitigation burden to be borne by the current 

generation compared to future generations; 

2) intra-generational - justice within generations ie the level of mitigation to be 

borne by those living today in industrialised countries compared to those in 

developing countries, and between the poor and the rich within countries; 

3) international - the mitigation to be adopted by states vis-à-vis other states 

regardless of the distribution within states, including whether this be based 

on historical emission contributions, emissions since 1990, or other factors 

(Tremmel 2009: 5). 

It should be noted that the level at which justice issues are considered is vital. 

Thus categories ‘2) intra-generational’ and ‘3) international’ differ in that the later 

operates between states whereas the former operates between individuals and 

societies. The current international climate regime is state-based, with 

international justice principles that apply between countries embedded in the 

international legal structure (see 1.9 below). As we shall see, there are tensions 

between international justice and individual level justice. For example there are 

wealthy elites in developing countries who cause high GHG emissions, and poor 

people in industrialised countries, for example, the poor in the United States who 

cause negligible emissions. But given the focus in this book on how obligations 
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towards future generations should be reflected in international law, the focus is on 

categories 1) intergenerational justice and 3) international justice. 

1.4 Intra-generational and historic justice 

It is important to understand that addressing the intergenerational justice 

issues, which are the focus of this book, necessarily involves issues of intra-

generational justice viz the distribution of mitigation burdens amongst people alive 

today. These distributional issues involve historic justice arguments, for example, 

the argument made by Brazil (and others) that industrialised countries whose 

emissions since the Industrial Revolution have caused the bulk of total emissions 

today have a correspondingly larger mitigation burden.20 Indeed, fossil fuel CO2 

emissions from industrialised countries contributed cumulatively about 79% of the 

global temperature increase due to long lived CO2 emissions that result from fossil 

fuel burning as of 1995 (Hohne and Block 2005: 159). Recall that other 

greenhouse gases (eg methane, nitrous oxide and halocarbons) also contribute to 

the overall warming and that their contribution is also significant to current 

warming. Consequently, a persuasive argument can be made that industrialised 

countries have overused what can be considered their entitlement to the 

atmospheric sink (see 3.5.4 below).   

It is important to place these historic emissions in context. Some GHG emissions - 

such as methane - do remain in the atmosphere for a relatively short time. In 

contrast, CO2 remains in the atmosphere for hundreds of years, with 20% of CO2 

emissions still in the atmosphere after 650 years (Hohne and Block 2005: 156).  

Nearly half of global cumulative GHG emissions have occurred since 1980. 

Moreover, the burgeoning growth of developing country emissions over the next 

decades will mean that pre-1990 emissions will represent a rapidly shrinking 

proportion of global cumulative emissions (Höhne et al 2011) and thus by 2050 the 

fossil fuel CO2 from industrialised countries is estimated to contribute about 55% to 

the projected global temperature increase under the IPCC SRES A2 scenario.  If 

one considers all GHG gases, industrialised countries are projected to contribute 

45% and developing countries 42% by 2050 (Hohne and Block 2005: 159). Under 

the same model, developing countries will have overtaken developed countries by 
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2050 in terms of radiative forcing - the impact on increased temperature on the 

surface of the Earth - in relation to all gases with industrialised countries 34%; 

developing countries about 48%.  However, per capita emissions will remain much 

higher in industrialised countries. Even as of 1995 industrialised and developing 

countries already had equal contributions to current radiative forcing that drives 

the surface temperature changes. The projected relatively high emissions of 

industrialised countries reflects their earlier emissions and the longevity of CO2 in 

the atmosphere.  

Even though most cumulative GHG emissions have occurred since 1980, historic 

emissions are important. For example, if one only counted emissions from 1900, 

one would ignore roughly 10% of the cumulative effect of GHG emissions (Hohne 

and Block 2005: 158). Taking into account historic emissions in mitigation burdens 

would only be possible if reasonably reliable data was available. The measuring of 

global historic CO2 emissions is not perfect but roughly comparable compared with 

the reliability of current measurement of emissions. However, measuring the 

contribution of individual countries is more problematic, particularly where those 

countries have an unusual emissions profile (Hohne et al 2010: 8). Furthermore, 

GHG emissions data relating to methane and nitrous oxide have higher levels of 

uncertainty (Hohne et al 2010 Annex: 3) relative to fossil fuel CO2 emissions.  

Considerable uncertainty also remains in relation to measuring accurately historic 

emissions from forestry and land-use change (Hohne et al 2010: 6).  

The upshot of all of this is that historic GHG emissions should be appropriately 

taken into account in climate change mitigation and adaptation policies. But the 

shrinking proportion of global temperature rise attributable to historic emissions of 

industrialised countries suggests care is taken in terms of how this is done. 

Following Pickering and Barry (2012) I argue that historic emissions should be 

taken into account in funding mechanisms that assist developing countries in 

mitigation and adaptation. This is preferable to taking into account historic 

emissions in designing mitigation targets for individual countries that face the 

challenges outlined above. Further challenges in the latter include the difficulty of 

taking into account the fact that developing countries in the more recent period 

have been able to benefit from improved more efficient technologies which 
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industrialised countries did not have access to during their development, although 

barriers to technology transfer to developing countries cannot be overlooked 

(Hohne and Block 2005: 164). 

Some experts argue that historic emissions of industrialised countries provide a 

strong rationale for allowing an overshoot in emissions by developing countries 

even beyond equal per capita shares (Garnaut 2008c, Ch 9: 9.5). However, 

allowing an overshoot can arguably jeopardise the possibility of reducing global 

GHG emissions rapidly enough in order to protect the interests of future 

generations (McIntosh 2010).21 Very quickly we can see that intra-generational 

justice issues impact on intergenerational justice and the two cannot be 

considered in isolation.  

1.5 Intergenerational justice 

Intergenerational issues arise because a failure to make deep GHG emission 

cuts now will mean deeper and more economically disruptive reductions being 

required in the future, for example in 2030 when another generation is in positions 

of political power. See chart below: 
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Another way of describing this, is that we must devise a fairness or justice 

principle for dividing up a limited resource consisting of GHG emissions (Shue 

2011) - the area under the curve in the graph above - from now until roughly 2050 

when the economy must be decarbonised. Whatever distributional principle we 

adopt must operate within a context of interdependent generations, where for 

example action by generation X (in 2014) in sharply reducing GHG emissions 

mostly benefits generation Z (in 2050). The flip side of this is that where 

generation X fails to act in reducing sharply GHG emissions, generation Z will face 

higher costs in reducing emissions and greater risk of significant climate change 

related harm. In this model, the appearance of discrete generations and their 

labelling for convenience generations ‘X’ and ‘Z’, is a simplification given the 

nature of overlapping generations (see below 1. 5.1). 

It is evident from the above, that intergenerational justice issues arise in relation to 

climate change adaptation as well as mitigation. A failure by the current generation 

to strongly mitigate climate change will result in more harmful climate change 

impacts than would otherwise occur and increased adaptation costs to future 

generations.  

Tremmel (2009: 19-20) points out that the term ‘generation’ is ambiguous and can 

refer to 1) people sharing the same family lineage, 2) a group of people with 

shared beliefs - societal generations, 3) a particular age group ie the young or 

middle-aged or elderly in a society alive at the same time or 4) everyone alive 

today. Tremmel distinguishes between the third and fourth categories, which he 

describes as ‘chronological-temporal’ and ‘chronological-intertemporal’ which are 

often blurred in other theories. In his theory he uses the term ‘temporal justice 

between generations’ for justice between young, middle-aged and older people 

alive today’, whereas  ‘intertemporal generational justice’ is defined as justice 

between people who lived in the past, people alive today and people who will live 

in the future’ (Tremmel 2009: 22). In this book - unless stated otherwise 

‘intergenerational justice’ is used with the same meaning that Tremmel assigns to 

intertemporal generational justice. In this book ‘future generations’ will be defined 

(following Tremmel 2010: 24) as referring to generations where ‘none of its 
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members is alive at the time the reference is made’ with all of its members born 

after the reference was made. 

1.5.1 Cascading generations and catastrophic impacts 

Generations do not constitute a discrete group with one generation following 

the other in a neat chronology. Rather, generations are overlapping (Barry, in: 

Hacker and Raz (1977: 271). This particular cascading quality of generations does 

not prevent one from making an assessment in very general terms about the 

respective interests of young people, people in positions of power, or people to be 

born in the future at a particular point in time. Prior to the climate change issue 

becoming so acute, philosophers tended to argue that current generations had a 

particular responsibility to their immediate successor generation, however it was 

considered difficult to extend such obligations well into the future beyond this up 

to, for example, 100 years. Climate change science has forced a change in these 

arguments for a number of reasons.22 Firstly, the fact that GHG emissions have a 

long lifespan remaining in the atmosphere for long periods. A consequence of this 

is that a failure to sharply reduce greenhouse gas emissions now will have an 

impact on not just the next generation but succeeding generations after that. In 

addition, as we have seen, scientists are concerned that we risk reaching tipping 

points whereby catastrophic and irreversible changes in the climate system occur. 

Given the significant risk of this occurring, the current generation bears a particular 

responsibility.  

1.6 Substantive and procedural justice  

So far the discussion has been in terms of substantive justice. However, 

procedural justice is also important. The essence of procedural justice is strongly 

linked to a democratic principle that ‘[p]roblems that affect some group of persons 

ought to be decided by those persons, either directly or through their 

representatives’ (Vanderheiden 2008: 90). Thus in the making of international 

treaties there must be meaningful participation of those affected by the treaty in 

the processes involved to ensure that their interests are taken into account. An 

important rationale for this principle of participation is that fair substantive policies 
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are more likely to occur if the policy-making process itself is fair (Vanderheiden 

2008: 62). This participatory principle is reflected in Principle 10 of the 1992 Rio 

Declaration which states that ‘[e]nvironmental issues are best handled with the 

participation of all concerned citizens, at the relevant level.’ The Aarhus 

Convention embodies this notion in a particularly strong form linking an obligation 

on parties to guarantee ‘public participation in decision-making’ as a pre-requisite 

for ‘the protection of the right of every person of present and future generations to 

live in an environment adequate to his or her health and well-being.’23  

Procedural justice is particularly important in international law as international 

treaties which are perceived to be fair in terms of the processes by which they are 

made are more likely to be complied with (Alford and Tierney 2012: 17). This is 

particularly important in international law, given its lack of centralized enforcement 

mechanisms (Franck 1995: 26). 

This book seeks to identify criteria for attaining substantive justice for future 

generations in relation to climate change. But parallel to this, I argue that 

procedural justice should be strived for, as it is more likely to deliver substantive 

justice, measured through fulfilment of the proposed criteria. Given that future 

generations cannot directly take part in international law-making affecting their 

interests, ‘rough’ procedural justice can only ever be attained, based for example 

on indirect representation of future generations’ interests by proxies. Such 

mechanisms are inherently difficult given the likelihood of current pressing 

concerns to swamp the interests of future generations. Moreover, there is tension 

between substantive and procedural justice in the climate change context. More 

inclusive treaty-making processes may be procedurally fair but come at a price in 

terms of substantive justice, as the greater number of parties involved in 

negotiations, the more difficult it can be to reach agreement (Eckersley 2012: 25). 

This is problematic as reaching agreement quickly on mitigation action is crucial 

for future generations.  

Chapter 7 briefly explores how intergenerational procedural justice can be 

incorporated in international law. This includes a discussion of potential 

international mechanisms with an explicit mandate to represent future generations’ 
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interests. Such mechanisms exist in some countries at the national level in the 

form of e.g. sustainable development commissions (Weston and Bach 2008). 

Indeed during the negotiations leading to the Rio +20 conference during 2012 a 

High Level Representative for Sustainable Development and Future 

Generations was considered and strongly supported by the EU and many other 

Member States.24 However, it did not make its way into the outcome of that 

conference owing to concerns by some countries that such a mechanism would be 

used to monitor governments and that their national sovereignty was under 

threat.25 

While procedural justice is important - and procedural mechanisms are worth 

exploring at the international level, a full evaluation of such proposals requires the 

input of social scientists and is beyond the scope of the normative focus of this 

book. This book however does provide a normative framework which could be 

valuable in considering procedural options being proposed. 

1.7 Why does intergenerational justice matter for policymakers? 

As Garnaut points out, ‘[a]ction to mitigate climate change is premised on an 

obligation being owed to unborn generations as well as younger generations 

currently alive’ (Garnaut 2008a: 5). So clarity on the nature and scope of such an 

obligation is an important precondition for effective policy-making in this area. 

Moreover intergenerational justice is built into the current international legal 

framework and negotiating mandate for further developing this framework (1.10 

and chapter 4 below). In this sense justice concerns are required to be considered 

by policy makers (Soltau 2009: 3). 

The focus in this book is on climate change mitigation, in other words action to 

reduce GHG emissions. Issues of how human societies adapt to climate change – 

so called issues of adaptation are also important but outside the scope of this 

book. The reason for limiting the book to mitigation issues is that mitigation is the 

‘first best’ response to climate change. Delayed mitigation action entails passing 

on to the next generation greater costs in climate change adaption. So 
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intergenerational justice is involved in both climate change mitigation and climate 

change adaptation policy making. 

1.8 Economics and discounting the future  

Unmitigated climate change will involve substantial economic damage for 

future generations. The Stern review concluded that unmitigated climate change 

would involve a decrease in the order of global GDP of between 5% and 20% 

(Stern 2007).26 A cost benefit approach would therefore suggest that it is 

worthwhile to take strong climate change mitigation action now.  

However, any economic cost benefit analysis in relation to climate change 

mitigation must make an assumption about the value of damages in the future in 

dollar values today. Economists describe the method of converting future 

damages into contemporary dollar values as discounting (Splash 2002: 203). A 

key component of discounting is the notion of ‘pure time preference’ which refers 

to the idea that generally people prefer to have goods now rather than in the future 

and takes into account the risk that a person may not exist at some point in the 

future (Cline 2004: 5).  

Many economists have used high discount rates to justify postponing strong 

mitigation action to address climate change (eg Nordhaus 2008).27 To illustrate, 

the cost of adapting to a 2°C warmer world by 2050 is estimated to be in the range 

of 70-100 billion USD per year (World Bank 2010) per annum by 2050. Applying a 

discount rate of 6% would value this today at only 17,400 USD. Thus the value of 

future damage looks miniscule in today’s values and pales in comparison to 

mitigation costs. Stern reflects the approach of ascribing equal value to all persons 

and since his influential report there has been a move away from high discount 

rates towards low discount rates in relation to climate change damages.28  

High discount rates conflict with a core human rights principle according to which 

all persons born now and in the future have an equal right to life, health and 

subsistence (elaborated at 3.5.1 below). This principle entails that persons born 

now and in the future are of equal value. This book supports an interest-based 

theory of rights (chapter 2 below), according to which there is no space for pure 



22 

time preference as ‘[T]ime is not a morally relevant consideration’ (Caney 2009: 

169). The notion of ‘pure time preference’ entails in effect discriminating against 

people on the basis of when they happen to be born (Caney 2009: 169). Such 

discrimination violates a principle of ‘impartiality’ according to which political 

decisions should not penalise people on the basis of properties ‘that lack any 

fundamental moral relevance’ (Caney 2009: 168). 

There are three additional problems with applying high discount rates to the cost-

benefit analysis of mitigation measures. Firstly, the fact that individuals in the their 

decisions relating to consumption give priority to immediate needs rather than 

long-term interests does not mean that public policy should follow such an 

approach (Splash 2002: 211). What individuals do in practice does not necessarily 

correspond to what they ought to do. Secondly, high discount rates, as we have 

seen, convert into weak climate change mitigation action, which leaves future 

generations threatened with a significant risk of catastrophic harm (Weitzmann 

2007: 707). So high discount rates entail ineffective policy prescriptions. Linked to 

this point is the assumption of continued economic growth which may be 

questionable in the long term (Meadows et al 2004) or even short term (Carmody 

2012: 69). 

A related argument made by Lomborg (2007 chapter 24) and others is that 

expenditure on strong climate change mitigation now is misplaced because it 

involves ignoring the contemporary global poor and preferences future generations 

vis-a-vis current generations, which is unfair, as future generations will be 

wealthier than contemporaries.  

However, the opportunity cost argument of Lomborg and others, rests on an 

assumption that destruction of the global ecological system can be substituted by 

an increase in economic wealth. Put bluntly, if we pass onto the next generation a 

seriously impaired climate system then increased level of wealth, education and 

technology will not be a satisfactory compensation for this radical change to a key 

Earth System (Neumayer 1999: 34). This assumption of ‘substitutability’ is dubious 

as it ignores human beings’ dependence on the global ecological system 
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(Neumayer 1999: 34), and in any event breaks down when the existential threat of 

climate change to the continued functioning of human civilisation is appreciated.  

1.9 Why focus on international law? 

This leads to the question of why international law is important for addressing 

intergenerational justice aspects of climate change. Put differently, is a focus on 

international law in this book justified? An international treaty regime for 

addressing climate change is essential for a number of reasons. Firstly, without 

such a treaty regime, states which take action will bear costs not borne by their 

trading partners which can lead states to avoid taking any action at all (Miller 2008: 

121). Secondly, an international regime is essential in mobilizing technology and 

funds to assist in both mitigation and adaptation efforts (Philibert 2004). To be 

most effective, technology transfer needs to be linked to binding targets under a 

climate change regime (Lawrence 2007: 195).  

Reaching some broad agreement internationally on what constitutes both 

intergenerational justice and intra-generational justice is arguably a precondition 

for an effective international treaty addressing the climate change problem. Given 

the difficulty in enforcement mechanisms for international treaties, fairness is 

particularly important as an agreement which is considered fair is more likely to be 

complied with (Miller 2008: 123). The United States (and the previous Australian 

government under John Howard) argued that the Kyoto protocol was unjust as it 

did not place any restrictions on emissions from developing countries. Even if such 

arguments were motivated by economic self-interest, there is no doubt that such 

arguments influenced the policy direction of these countries and viability of the 

treaty regime. Thus fairness can influence whether a treaty regime comes into 

being in the first place (Page 2006: 113).  

The ‘realist’ school of international relations argues that concepts of justice are just 

window dressing with power politics between nations pursuing their own sovereign 

national interests being determinative. However, this version of international 

relations glosses over the complex interaction between hard economic interest 

and justice principles involved in international negotiations (Scholtz 2010: 11-13). 
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Thus a recent survey of responses of people involved in international negotiations 

‘concluded that equity was considered important’ (Lange, Vogt and Ziegler 2007: 

549-62).29 Moreover, to the extent that states act for selfish nationalist reasons this 

does not mean that they should act in this way (Vanderheiden 2008: 94). 

Vanderheiden points out that ‘realists’ commit a so-called ‘naturalistic fallacy’ by 

deriving an ought from an is; ‘even if all persons really are egoists at heart, this 

does not make it right or proper for nations to disregard ideals such as justice’ 

(Vanderheiden 2008: 95). 

1.10 The current UN climate regime and negotiations 

We have seen that climate change science requires a virtual decarbonisation 

of the global economy by 2050 with GHG emissions reduced 10-40% by 2020. 

How does the current international legal regime measure up to this imperative? 

The 1992 United Nations Framework Convention on Climate Change (UNFCCC) 

established a broad framework for cooperation and an overall goal of avoiding 

dangerous anthropogenic climate change (article 2), but did not establish binding 

mitigation targets. The 1997 Kyoto Protocol to the UNFCCC did establish binding 

mitigation targets but only on industrialised countries and economies in transition 

(Eastern European countries). However, even if fully implemented the Kyoto 

targets will only deliver a 5% reduction in global emissions for industrialised 

countries and economies in transition (Eastern European Countries) for the period 

2008-2012 (Sands and Peel 2012: 286). 

In December 2009, at the Copenhagen conference of parties (COP) to the 

UNFCCC governments agreed on a global objective of keeping global warming 

below 2 degrees Celsius (Copenhagen Accord para 2). This was accompanied 

with voluntary mitigation targets announced by many countries at this conference 

or in the period following. However these efforts fall well short of what is required 

to reach a 2°C target (UNEP 2011). Moreover to date effective mitigation targets 

as part of global climate regime remain elusive. The 17th COP to the Kyoto 

Protocol, held in Durban South Africa in 2011, made an in-principle decision to 

extend the Kyoto Protocol for another 5 to 8 years (2013 – 2017/20). Parallel to 

this, the Durban conference agreed to launch a negotiation process to develop a 
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‘protocol, another legal instrument, or agreed outcome with legal force applicable 

to all parties’ addressing the post-2020 period.30 But Durban failed to deliver an 

agreement on when global emissions should peak or any long-range global 

emissions reduction target. Moreover the negotiating timetable - with a global 

agreement to be negotiated by 2015 and enter into force in 2020 - flies in the face 

of the urgency required by climate change science to deliver justice for future 

generations (Bodansky 2012).  

At the meeting of parties to the Kyoto Protocol held in Doha 2012 an amendment 

to the Kyoto Protocol was agreed enabling a second commitment period for the 

Protocol from 2013 to 2020.31 However, upon entry into force the binding emission 

targets contained in the amendment will only apply to the EU, Australia, 

Switzerland and a few industrialized countries, totalling only 15% of global GHG 

emissions.32 The US, Japan, Canada and Russia are not included. 

It is important to note that while concrete mitigation action has been weak to date, 

the principle of intergenerational justice is reflected in article 3(1) of the UNFCCC 

which provides: 

The Parties should protect the climate system for the benefit of present and 
future generations of human kind, on the basis of equity and in accordance 
with their common but differentiate responsibilities and respective 
capabilities. Accordingly, the developed countries Parties should take the 
lead in combatting climate change and the adverse effects thereof. 

The current UNFCCC negotiations are based on the Durban platform but also the 

Bali action plan adopted in 2007. The latter includes the intergenerational principle 

described above as part of the principles in article 3 of UNFCCC which comprise 

the relevant mandate. The implementation of these principles will continue to play 

a role in the negotiation of a post-2012 climate change regime, influencing in 

various ways the shape of those rules (see below chapter 4).  

1.11 Research question and methodology 

This book addresses the question of what justice requires of current 

generations in addressing climate change to safeguard the welfare of future 

generations and how such obligations should be reflected in international law. This 



26 

question is addressed, by firstly identifying intergenerational justice issues arising 

from mainstream climate science (1.1). This involves examining the risks posed to 

future generations flowing from the actions of current generations in failing to 

mitigate climate change by reducing GHG emissions (1.1.3). 

Climate scientists have concluded that a total decarbonisation of the global 

economy is required by 2050 to have a better than even chance of avoiding global 

warming exceeding 2°C. This raises an intergenerational justice issue of how the 

mitigation burden shall be apportioned between current and future generations in 

relation to a limited carbon budget (1.3).  

While climate adaptation issues are also of great importance this book is limited to 

climate change mitigation issues (1.7) as mitigation is a ‘first best’ response to 

climate change. 

The approach of Part 1 of this book (‘Theory’) is to draw on theories of ethics and 

justice in examining what obligations current generations owe future generations in 

relation to climate change mitigation. Chapter 2 addresses the question of why 

contemporaries should do anything for future generations in relation to climate 

change. The analysis follows Caney 2010a [2010]: 165) in arguing that climate 

threatens core human - to life, subsistence and health. These rights comprise 

moral rights. They are ‘core’ in the sense that one needs to have these rights met 

before one is in a position to meet other rights (2.3.1). A reasonable assumption 

can be made that future generations will also share these basic needs. A key 

premise of the approach taken in this book is that meeting these core human 

rights is a prerequisite for ensuring a minimum level of human dignity. The 

approach is pragmatic in that it does not depend on a particular ontological basis 

for human rights as moral rights.33 This approach rests on these core rights and 

the goal of ‘respect for human dignity’ comprising widely shared values in today's 

world. This is reflected in the near universal support for the Universal Declaration 

on Human Rights and the six key international human rights instruments (Donnelly 

2007: 288). It is also reflected in the sense that a growing number of worldviews 

such as Islam, Kantianism, and Confucianism, have come to support human rights 
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as part of the political conception of justice (Donnelly 2007: 290). The 

methodology adopted is elaborated in 2.1.   

A ‘harm avoidance principle’ is also relied upon to ground an ethical obligation 

towards future generations (2.2). This principle flows from the conception of core 

human rights. Core human rights reflect basic human interests. The harm 

avoidance principle involves an ethical obligation not to harm these interests and 

associated rights. 

Chapter 2 proceeds in analysing various objections which have been made as to 

the extension of human rights to future generations, including the argument that 

unborn generations cannot possess human rights. These objections are found to 

be unconvincing in that they ignore the prospective nature of all duties linked to 

‘rights’ (Bell 2011) and the reality that ethical obligations do not depend upon the 

identity of persons at risk of harm. 

In addition, various justice theories are drawn upon to ground obligations towards 

future generations. These include Sen (2009) and Nussbaum’s (2006) capabilities 

approach, ‘communitarian’ approaches extended into the future and ‘cosmopolitan’ 

theories of justice which extend obligations across national boundaries. 

These justice theories are not assessed in terms of their overall validity. Rather I 

seek to show that, assuming the validity of these theories, they provide a solid 

basis for obligations towards future generations. 

The main focus of this book is on substantive rather than procedural justice. As 

mentioned above (1.6), assessing procedural options for ensuring future 

generations’ interests are taken into account in climate policy-making (e.g. the 

creation of a UN Ombudsman for Future Generations) is an important task 

requiring input from social scientists that is beyond the normative focus of this 

book. This book does, however, provide a normative framework which could assist 

in assessing such proposals.  

This book relies on anthropocentric ‘social justice’ theories rather than deep 

ecology approaches that ascribe intrinsic value to nature for two reasons. First, 

anthropogenic approaches are more likely to gain political traction and help form a 
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basis for effective climate change mitigation. Secondly, deep ecology theories 

generally point in the same direction as the social justice theories relied upon here 

(chapter 2). 

After identifying an overarching obligation towards future generations in chapter 2, 

the next step is to identify ‘Justice Principles’ suitable as criteria for determining 

more specifically how the climate change mitigation burden should be apportioned 

between current and future generations (chapter 3). 

These principles are necessarily entailed by the widely shared value of equal 

entitlement to core human rights. The principles include the ‘capacity to pay’ 

principle according to which those with the most resources should contribute most 

to a common task. Also included is a 'subsistence’ principle involving the goal of 

attaining for as many human beings as possible a minimum level of subsistence 

necessary for a life of dignity. These justice principles operate under an 

effectiveness imperative based on article 2 of the UNFCCC based on the notion of 

avoiding ‘dangerous anthropogenic climate change’ while it is acknowledged that 

the notion of ‘dangerous’ is value laden.  Justice for future generations is 

dependent on a climate treaty regime which meets this effectiveness imperative 

and the justice principles. 

These Justice Principles in turn entail certain ‘Implementation Principles’ that are 

necessary to operationalize intergenerational justice in the climate context.  A key 

assumption in the argument here is that there is a rough equivalence between 

GHG emissions and economic wealth which in turn justifies a modified equal per 

capita approach to GHG emissions and equal access to the atmospheric sink. 

Part 2 of this book ‘ International Law and Politics’ aims: firstly, to assess current 

international law in terms of the extent to which it meets the requirements of 

intergenerational justice. Secondly, this part aims to explain the weak embodiment 

of intergenerational justice in current international law rules. More specifically, the 

effectiveness imperative and Justice Principles identified in chapter 3 are used as 

criteria to assess the current international law rules relating to climate change 

(chapter 4).  The focus on international law rules, and particularly treaty rules is 

justified in that without a treaty, trade competitiveness concerns cannot be 
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addressed.  Moreover, a treaty level instrument is more likely to have the stability 

to ensure effective action over time, and is more likely to ensure compliance (1.9 

and chapter 7). 

Chapter 4, in assessing current international law takes an approach to sources of 

international law whereby the consent of states is central, while acknowledging 

that so-called ‘soft law’ (non-binding) instruments may still have influence in 

shaping expectations and building shared understandings. 

The starting point for analysis is the current climate change treaty regime, the 

UNFCCC and Kyoto Protocol, including relevant COP decisions up to and 

including the UNFCCC Doha COP 18 held in December 2012.  Various elements 

required for an effective global climate regime are analysed, including emission 

targets and timetables, funding mechanisms essential for technology transfer and 

a strong compliance and enforcement mechanism. 

General international law beyond the climate regime is also assessed as 

customary international law binds states beyond their treaty obligations. Moreover, 

development of key principles such as ‘intergenerational equity’ and ‘sustainable 

development’ in International Court of Justice (ICJ) jurisprudence may impact on 

the interpretation of these terms in the UNFCCC.   

International human rights law is assessed in terms of its potential to assist in  

protecting the welfare of future generations in relation to climate change (chapter 

5).  This assessment is done by focusing on, firstly, whether couching claims in 

terms of human rights increases political pressure on governments to take 

stronger mitigation action. Secondly, do human rights benchmarks assist in 

crafting mitigation targets for inclusion in a global climate treaty regime? And 

thirdly, does human rights litigation at the national and international level assist in 

increasing pressure on governments to take strong mitigation action to ensure 

protection of the welfare of future generations?  

The weak embodiment of intergenerational justice in current international law rules 

on climate change is explained by using the discourse theory of Dryzek (1997) and 

Hajer (1995) (chapter 6).  ‘Discourses’ refer to shared ‘meaning of phenomena’ 
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(Pettenger 2007:125). Hajer has used discourse analysis to explain why particular 

‘understandings’ or framings of environmental problems become ‘authoritative, 

while other understandings are discredited’ (Hajar 1995:44). Drawing on 

Stevenson and Dryzek’s work (2012) in analyzing the climate negotiations, the role 

of intergenerational justice in climate discourses is assessed by surveying 

interventions made by governments in the UN climate change negotiations. Details 

of the scope of the material involved are set out in 6.2 below. 

Stevenson and Dryzek have demonstrated the key role of discourses of 

‘mainstream sustainability’ which assume a continuation of the prevailing 

economic and political order’; ‘ecological modernisation’ – which emphasizes 

strong regulation by governments to internalize environmental harm, and ‘climate 

marketisation’  - which requires climate governance to be brought under the ‘logic 

of the market’ (Stevenson and Dyzek 2012:4).  

The second strand of the analysis in chapter 6 is to draw on literature which 

analyses the underlying economic interests which underpin the dominant 

discourses.  This approach draws on Gramsci’s notion of ‘hegemony’ whereby 

‘particular interests are projected as the general societal interest’ (Gramsci 1971: 

181).  Thus in climate policy-making, sectoral interests, such as coal and oil 

interests, have successfully projected their interests as coinciding with general 

society’s interests (Phelan et al 2012: 8). The analysis of economic interests and 

linkage to dominant discourses draws on literature in relation to climate policy-

making in China the EU, US, Germany, Japan and Norway.  This literature only 

deals with some of the influential countries involved in the global UN climate 

negotiations.  Selection of these studies was chosen on the basis of their analysis 

of the interplay between economic interests and discourses. 

Part 3 of the book ‘The Way Forward and Conclusion’ aims to analyse how the 

Justice Principles identified in chapter 3 should be incorporated in international law 

(chapter 7)  and draws together findings from all parts of the book. The first 

question is addressed by, firstly assessing whether common justice principles 

must be explicitly agreed as a precondition for negotiating an effective global 

climate regime. This is done by drawing on international relations literature, 



 

31 

including case studies of environmental treaty negotiations (e.g. Albin 2001). 

Secondly, an assessment is made as to whether a non-treaty instrument, such as 

the Copenhagen ‘pledge and review’ model, is preferable.  This question is 

answered drawing on literature (e.g. Bodanksy and Diringer 2010) related to 

successful treaty regimes in a range of fields, including trade and human rights, as 

well as the environment. 

Thirdly, I discuss whether the consensus-style method of treaty making is a 

constraint in negotiating an effective global climate treaty.  This question is 

addressed by reflecting on a recent proposal to reform the UN climate treaty 

making process by Eckersley  (2012) - involving creation of a small representative 

body, experience in relation to other successful treaty negotiations, and also in 

light of the role of dominant discourses in the UN climate negotiations in 

constraining agreement (chapter 7). 

Fourthly, in assessing how Justice Principles should be implemented in a global 

climate treaty, I introduce various feasibility constraints (drawing on Pickering et al 

2012 and Bosetti and Frankel 2011). To be politically feasible a global climate 

treaty will only be accepted if first it includes mitigation commitments by large 

developing country emitters to address US and other industrialised countries’ trade 

competiveness concerns. In addition, to be politically feasible, each country’s 

mitigation burden must entail costs per year for any individual country below a 

certain cap.  Thirdly a new climate treaty must be compatible with institutional 

elements of the existing UNFCCC regime (chapter 7). 

A complete analysis of the political constraints in negotiating a successful climate 

treaty to meet intergenerational justice requirements is outside the scope of this 

book.  This chapter has the more modest aim of seeking to demonstrate that it is 

feasible – albeit challenging – to implement the Justice Principles and 

effectiveness imperative proposed in Chapter 3 in a global climate treaty. 

To assess such feasibility, the analysis has three elements: first an assessment 

based on the modeling of Bosetti and Frankel (2011).  Secondly, an analysis of 

national proposals made to date under the Durban platform and thirdly, an 

assessment of how various Justice Principles and the effectiveness imperative 



32 

which are poorly reflected in national proposals should be implemented in a global 

climate treaty.  These elements are considered in turn. 

Thus in chapter 7, I proceed to analyse national proposals for a climate treaty 

under the Durban Platform, using the effectiveness imperative and Justice 

Principles of chapter 3, as well as the feasibility constraints set out in chapter 7. 

Given that the negotiations for a global treaty under the Durban Platform have only 

just begun, proposals under the previous Bali mandate are also included, given 

these proposals are likely to be revived in various ways. 

Given that the national proposals made under the Durban Mandate only partially 

reflect the Justice Principles and Implementation Principles set out in chapter 3, I 

then proceed to discuss how these principles should be implemented in a global 

climate treaty, focusing particularly on the structural reform principle which places 

an onus on those resisting structural change to a decarbonized economy and the 

related principle of sustainable development. Also discussed is how the Durban 

Platform would need to be modified to achieve these objectives, particularly the 

effectiveness imperative.   

I proceed to briefly canvas possible international institutional mechanisms, such as 

an International Commissioner for Future Generations, which could help ensure 

that future generations’ interests are better reflected in treaty-making on climate 

change (chapter 7). As mentioned above, a thorough analysis of such procedural 

mechanisms is beyond the normative scope of this book and its central focus on 

substantive justice.  

Finally I address whether UN human rights mechanisms could play a greater role 

in climate policy making, including whether human rights discourse would be 

helpful if injected into the ongoing UN climate treaty negotiations.  This analysis 

draws on the experience with previous environment-related mandates within the 

UN human rights system. The potential of human rights discourse within the UN 

climate negotiations is assessed by considering its possible role vis-à-vis the role 

of science, justice and other factors in the design of mitigation targets essential for 

the welfare of future generations. 
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In assessing how Justice Principles should be implemented in a global climate 

treaty, an assumption is made that proposals that are consistent with the dominant 

discourses are more likely to be politically feasible, with a greater chance of being 

implemented.  I thus focus on the internalization of environmental harms through 

regulation (an element of ecological modernization) as having greatest potential. 

However, it remains to be seen whether such an approach will be sufficient to 

decarbonize the global economy given continued population growth and the 

commitment of politicians around the world to ever expanding economic growth 

(Jackson 2009) (chapter 6 introduction). 

Chapter 8 of the book pulls together the various findings of the three parts, and 

provides a summary of the whole work.  

The law is as of 1 January 2013 

 

                                                
1 In this book the terms ‘intergenerational justice’ and ‘intergenerational equity’ will be given the 
same meaning unless it is clear from the context that the international law principle of 
‘intergenerational equity’ is being referred to. The latter is addressed in chapter 4.3.1 below. 
2 See, ABC News (2008), 'Government encouraged to welcome 'climate change refugees', ABC 
News Mon July 14 2008, available at http://www.abc.net.au/news/stories/2008/07/14/2302737.htm 
(accessed 19 December 2008). Inhabitants of the Carteret Islands in Papua New Guinea also face 
the prospect of relocation. 
3 See Stern (2007), Garnaut (2008c: ch 9). 
4 Neither the United Nations Framework Convention on Climate Change nor the Kyoto Protocol 
define the terms ‘developed’ or ‘developing’ countries. It is clear however that ‘developed countries’ 
are equated with UNFCCC Annex 1 parties and ‘developing countries’ with non Annex 1 parties. 
The terminology used in this book follows this understanding while recognising this is problematic 
as some ‘developing countries’ so defined include South Korea, Mexico and Chile who are 
members of the OECD (D Bodansky ‘W[h]ither the Kyoto protocol, Durban and beyond’ August 
2011 Harvard Project on Climate agreements 
http://belfercenter.ksg.harvard.edu/files/Bodansky_Viewpoint-Final.pdf 

On occasion I use the term ‘industrialized’ synonymously with ‘developed.’ See 7.4 below which 
discusses how the classification of countries under the current UNFCCC may need to be reformed. 
5 But developing countries have nevertheless also emphasized obligations towards future 
generation in their rhetoric; see chapter 5 below.  
6 Scholtz (2010:167) uses the word ‘pragmatism’ but I prefer the term ‘feasibility’ as it captures the 
notion of whether a climate regime is feasible in addressing the environmental issue at stake.  
7 There is considerable literature on sustainable development in international law (see 4.3.1 below), 
but very little material on intergenerational equity as a freestanding concept in international law. 
The notable exception is the pathfinding book by Edith Brown Weiss, In Fairness to Future 
Generations: International Law: Common Patrimony, and Intergenerational Equity: (The United 



34 
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2014 and Working Group 3 on Mitigation, April 2014 (www.ipcc.ch accessed 27 March 2013). 
9 Other surveys include Oreskes, ‘Beyond the Ivory Tower’ (2004), and Doran P.T.and Kendell-
Zimmerman, M., ‘Examining the Scientific Consensus on Climate Change’ (2009).   
10 In Allison et al (2009: 34). 
11 Indeed some have suggested that the sheer scale of human generated changes to the biosphere 
means that a new geological era is beginning and that ‘the relatively stable geological era which 
prevailed since the previous ice age – the Holocene, no longer applied.’  The term ‘Anthropocene’ 
has been used to describe this transformation (Simon Dalby, 'Biopolitics and Climate Security in 
the Anthropocene,’  49 (2013) Geoforum 184). See also references in Louis Koetze, ‘Reimagining 
Global Environmental Law and Governance in the Anthropocene’ 27 September 2012, Scientific 
Contributions, Series H: Inaugural Address: 252 http://dspace.nwu.ac.za/handle/10394/8575 
accessed 2 September 2013, p3. 
12 This scenario assumes that the activity producing the toxic material can be carried out in a 
manner that does not produce the toxic material ie there are viable less harmful options. How this 
assumption plays out in relation to climate change is discussed below at 3.5.3. 
13 In: Gardiner et al (2010: 81). 
14 Decision 2/CP15, Report of the Conference of the Parties on Its Fifteenth Session, Copenhagen, 
7-19 December 2009, FCCC/CP/2009/11/Add.1 (30 March 2010) (Copenhagen Accord) para 2. 
15 Referred to in Garnaut (2011: 38). 
16 See http://trillionthton.org/. Accessed 3 October 2012.   
17 Thus the WGBU proposes a global budget of 750 gigatonnes of carbon dioxide from fossil fuel 
emissions for the period 2010-2050 (WGBU 2009: 2). 
18 Grayling points out that ‘ethics’ is a broader concept than ‘morality’ involving how a person lives 
their life, whereas morality is confined chiefly to interpersonal relationships (see A. C. Grayling, The 
Choice of Hercules, Pleasure, Duty and the Good Life in the 21st-century (Phoenix 2007: 71). 
19 See 1.5 below for a definition of future ‘generations.’ 
20 For a recent version of the Brazilian proposal, see ‘Ideas and proposals on the elements 
contained in paragraph 1 of the Bali action plan’ submissions from parties’ Part I (19 May 2009) 
FCCC/AWGLCA/2009/MISC.4 (Part I) 54-55. 
21 McIntosh (2010) suggests that if developed countries adopt a combined target of less than 20% 
reduction by 2020 against 1990 levels, this would mean that global carbon emissions would have 
to be reduced post-2030 by between 5% and 10% per year to keep global warming below 2°C. He 
suggests that the chances of staying below the 2 degree C target are very low without stronger 
mitigation targets being adopted. See also UNEP (2011). 
22 This reflects the fact that since the nuclear age human beings have for the first time in history the 
capacity to irreversibly damage the future of the planet by use of technologies (Tremmel 2009: 1) 
23 Principle 1 Aarhus Convention. 
24 See proposal contained in UN document: ‘The Future we Want’, United Nations, Rio +20, United 
Nations conference on sustainable development, January 10, 2012, page 10, para 57. This is 
discussed below at 6.6.1. 
25 Anonymous source on file with the author.	
  
26 See discussion of Stern’s discount rate in Weitzman, (2007: 708). 
27 Skott and Davis (2012: 1) state that ‘Nordhaus (2008) and most other studies… use a 
‘descriptive’ approach in which the welfare function of the representative agent has to be calculated 
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proscriptive/descriptive terminology is used by Arrow et al (IPCC 1996 chapter 4).  
28 Nicholas Stern applied a pure time preference of 0.1% to take into account the possibility that the 
human race is extinguished e.g. by a nuclear conflagration which equates to a 90% probability of 
humanity surviving a 100 year period. He applied an elasticity of marginal consumption rate of 1 
and a per capita growth rate of consumption of 1.3%. These figures combined to give Stern a total 
discount rate of 1.4 % (Stern 2007: 663). See discussion of Stern’s discount rate in Weitzman 
(2007: 708). 
29 In Kverndokk and Rose (2008: 38). 
30 Decision 1/CP.17 para 2, ‘Report of the Conference of the Parties on its 17th session, held in 
Durban from 28 November to 11 December 2011’ UN doc FCCC/CP/2011/9/Add.1, 15 March 
2012. 
31 FCCC/KP/CMP/2012L.9 (8 December 2012), 
32 R. Harrabin (8 December 2012) ‘UN climate talks extended Kyoto Protocol, promise 
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33 Moellendorf (2009) takes a similar approach based on ‘respect for human dignity’ in his theory of 
justice applicable to global inequality. 
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2. The basis of an obligation towards future generations in 

justice and ethics in the context of climate change 1 

The climate change problem is at its heart an ethical problem…. The main 
impacts are longer-term ones. The most important potential impacts are very 
long-term ones. And you have to value the welfare of future generations to 
want to do anything about this problem.2 

2.1 Introduction – key assumptions 

We saw in chapter 1 that climate change raises challenging issues of 

intergenerational justice and ethics. The central question for this chapter is to 

examine whether there is an ethical obligation of contemporaries towards future 

generations in relation to climate change mitigation. The approach in this chapter 

is to draw on a number of theories of justice and ethics. One of the key arguments 

is that future generations possess human rights, in the sense of moral rights, with 

an obligation on current generations to protect these rights. My argument draws on 

theories of justice, including the ‘capacity approach’ to justice of Sen (2009) and 

Nussbaum (2006), which has received much attention in recent decades. Also 

addressed are justice theories of reciprocity, communitarianism and 

cosmopolitanism and theories based on impartiality such as that of John Rawls. 

Ultimately, my argument rests on a number of key assumptions in these various 

theories of ethics and justice, for example, the notion that persons are of equal 

value regardless of when and where they are born. My analysis makes transparent 

these key assumptions in the various theories relied upon. Deeper justification of 

these assumptions is beyond the scope of this book.  

A key argument in this chapter is that an obligation towards future generations 

rests on future generations possessing core human rights which are threatened by 

climate change. My approach follows Caney in arguing that in relation to at least 

core human rights - the rights to life, subsistence and health – ‘each and every 

individual’ as human beings is entitled to minimum standards of treatment 

regardless of where and when they live (Caney 2010a [2010]: 165). Thus one 
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ought to respect these core human rights in order to ensure a minimum level of 

human dignity.3  (See 2.3.1 below as to why these rights and not others are 

selected.) These rights comprise moral rights flowing from the value of 

‘recognising respect for the dignity of every human being.’4 ‘Respect for the 

inherent dignity of human persons’ is reflected in human rights instruments such 

as the Universal Declaration on Human Rights (UDHR), and various human rights 

treaties. Thus, the Preamble to the Universal Declaration of Human Rights 

proclaims that: ‘Whereas recognition of the inherent dignity and of the equal and 

inalienable rights of all members of the human family is the foundation of freedom, 

justice and peace in the world.’ 5  At the heart of the concept of ‘respect for human 

dignity’ is the notion that ‘each human being posses an intrinsic worth that should 

be respected’ (McCrudden 2008: 723).6   

My premise of ‘respect for human dignity’ linked to core human rights rests on 

these notions comprising widely shared values in today's world. Donnelly points 

out that today ‘human rights are backed by the predominant political, economic, 

and cultural powers that have become ideologically hegemonic in international 

society’ (Donnelly 2007: 282). Put negatively, no states in the world proclaim the 

right to arbitrarily deprive their citizens of physical integrity (Tomuschat 2008: 95).7 

While human rights are asserted as being ‘universal,’ Donnelly shows that human 

rights are better considered as being ‘relatively universal’ by carefully analysing 

the different senses of ‘universality.’ He points out that human rights are 

‘conceptually universal’ in the sense of human rights being regarded as ‘inherent’ 

in all human beings, which does little more than make universality part of the 

definition of human rights (Donnelly 2008: 282; Renteln 1990: 49)8.  

Human rights, do however, also have ‘international legal universality’ in that 

virtually all states accept the authority of the Universal Declaration on Human 

Rights and the six key international human rights instruments have been ratified by 

most states in the international community (Donnelly 2007: 288). This tells us that 

political elites around the world accept human rights as authoritative but not 

necessarily that human rights are regarded as authoritative at the societal level.9 

The latter is notoriously difficult to assess (Tomuschat 2008: 89). While, non-

Western countries had a significant impact in the negotiation of the UDHR,10 the 
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negotiation of the major international human rights instruments was the outcome 

of predominantly Western countries’ influences (Bell 2000: 64). 

Some have argued that human rights are universal in an anthropological or 

historical sense in that non-Western countries have their own religious and 

philosophical traditions which reflect values which are common to core human 

rights (Ishay 2004: 15-61). For example, Confucianism contains the notion of ‘ren’ 

involving the idea that one has a duty to avoid human suffering even in relation to 

persons one does not know (Bell 2000: 50). Sim (2004: 341, 348) shows that while 

Confucius did not use the language of rights, theories of rights which emphasise 

that rights are embedded in social relationships are consistent with Confucian 

ideas.11 Similarly, Sen has traced in the Indian philosophical tradition values which 

closely mirror elements of international human rights (Sen 2004: 352).  

However, these arguments tend to conflate values such as justice, fairness or 

humanity with the very specific notion of human rights entailing a realization of 

these values (Donnelly 2007: 284).12 This realization is to occur through institutions 

whereby all persons are considered to be of equal worth and having rights against 

the state. This notion of human rights happened to develop in the West in the 

Enlightenment but has spread globally and been infused in different cultures 

providing a basis for responding to oppression linked to modernisation.13 

In recent decades, human rights have become universal in the sense that a 

growing number of worldviews such as Islam, Kantianism, and Confucianism, 

have come to support human rights as part of a political conception of justice 

(Donnelly 2013: 57-60). While so-called ‘Asian values’ have been argued as 

conflicting with ‘Western’ human rights, in the recent period values found in a 

number of Asian countries including Japan, Taiwan and South Korea have been 

supportive of human rights (Donnelly 2007: 290). China has since the 

establishment of the UN Human Rights Council in 2006 formally accepted the 

universality of human rights while emphasising priority to ‘survival’ rights of 

subsistence (socio-economic rights) over civil and political rights (Sceats and 

Breslin 2012: 8).14 China sees human rights in an ‘aspirational’ rather than legal 

sense with collective interests emphasised over those of the individual.15 
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It should be noted that the core human rights of life, health and subsistence are 

not central to the ‘Asian values’ debate which has largely involved human rights 

associated with Western liberalism, including rights to freedom of expression, 

democracy and freedom of religion (Langlois 2001: 12).16 These human rights are 

not relevant in terms of the core human rights threatened by climate change. 

Finally, it is important to clarify that my pragmatic approach of identifying as a key 

premise ‘respect for human dignity,’ and core human rights flowing from this value, 

is compatible with a range of views on the ontological foundation of human rights, 

whether based on theology, natural law or utility.17 Indeed a range of moral 

theories relating to human rights is arguably consistent with an approach based on 

human dignity (Moellendorf 2009: 11). This pragmatic dimension to my approach 

is important as identifying principles which reflect shared values is a vital in the 

task of building an effective climate change regime.18 

This chapter is structured as follows. The essential argument for an ethical 

obligation on current generations towards future generations in the climate change 

context is presented: on the basis of a harm avoidance principle (2.2) and an 

argument that future generations have human rights (2.3). The analysis then turns 

to various influential theories of justice. Thus the capacity approach of Sen and 

Nussbaum (2.4) and a communitarian argument based on the notion of a 

community extending into the future provide a basis for an obligation towards 

future generations (2.7). The latter theory is combined with cosmopolitanism 

justice - the notion that obligations are owed to individuals beyond national borders 

(2.8). Within the sections outlined above, I deal with various objections. For 

example an obligation to avoid harm is argued by some as involving an unsound 

notion of collective responsibility (2.2.2). Similarly, an argument based on human 

rights is argued by some - in my view incorrectly - to be invalid on the basis that 

future unborn persons cannot possess rights (2.3.4(a)). Other sections of the 

chapter deal with arguments for intergenerational justice which in my view are not 

convincing. These include arguments based on reciprocity, which are problematic 

owing to the one way relationship between contemporary and future generations 

(2.5) and Rawlsian theories which pose difficulties owing to their in built notion of 

progress (2.6). Finally, I address stewardship (2.9), and sustainability (2.10) 
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approaches which I argue are good vehicles for implementing intergenerational 

justice but cannot in themselves establish obligations towards future generations.   

Having established in this chapter an overarching obligation on contemporary 

generations towards future generations in relation to climate change mitigation, 

chapter 3 seeks to sketch out its content in terms of principles which address in 

further detail the intergenerational distributional justice aspects.  

In the analysis which follows, I test various justifications for an obligation towards 

future generations in relation to action to address climate change.  Testing of 

these theories in relation to other environmental issues, such as biological 

diversity, is an important task beyond the scope of this book.    

It is important to note that my arguments for an obligation towards future 

generations in the climate change context rest on anthropocentric assumptions.  In 

making this argument I do not take a position in denying that a similar argument 

can be made resting on deep ecology assumptions (2.11 below). Rather, my 

argument is that an anthropocentric approach resting on the dependence of 

human beings on the global ecological system – including a stable climate – is 

sufficient to ground an obligation towards future generations which if implemented 

would ensure that the global climatic system is kept intact for the benefit of future 

generations and the global ecological system as a whole. Moreover, an 

anthropocentric approach is more likely to find resonance across a range of 

cultural and religious traditions, thus facilitating a global consensus to address 

climate change (2.9 below).   

2.2 Obligation to avoid harm 

Intergenerational justice can be based on the extension into the future of an 

obligation to refrain from causing future harm to other human beings 

(Vanderheiden 2008: 137). My formulation of this ‘harm avoidance principle’ is as 

follows: 

The current generation, particularly those in positions of power, have an 
ethical obligation to refrain from action which has a high probability of 
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causing serious harm to the basic interests and core human rights of 1) the 
current generation and 2) future generations.19 

‘Harm avoidance’ as a key ethical principle has a long history. John Stuart 

Mill argued that the prevention of harm to others governed the relationship 

between the individual and society and was the only basis upon which ‘power can 

be rightfully exercised over any member of a civilised community, against his 

will’.20 A similar concept underlies the law of torts and criminal law although they 

concern remedying harm with hopefully some deterrent effect: the harm avoidance 

principle is more directly concerned with preventing harm.  In order to justify my 

formulation of the principle, it is interesting to posit the contrary principle which 

would be: ‘the current generation has a right to take action which has a high 

probability of causing serious harm to those born in the future.’  This would be 

problematic as this would arguably justify actions which could threaten the ongoing 

survival of significant numbers of human beings. Moreover, the harm avoidance 

principle is consistent with the instinct and/or responsibility to nurture children and 

parents’ efforts in maximising the likelihood of a successful future for their 

children.21 

A few points need to be made to clarify the ‘harm avoidance principle’ set out 

above. Firstly, the reference to ‘those in positions of power’ refers to political 

power. My focus will be on ethical responsibilities of governments rather than 

companies or individuals (see below 2.3.4(d)). I will be interpreting the principle as 

extending to the failure of governments to regulate GHG emissions, even if most 

emissions occur through private rather than governmental activities. In this sense, 

the failure to take ‘action’ includes the failure to regulate. The focus on 

governments is justified by the scope of this book being on international law, the 

subjects of which are states. 22  

A second issue raised by the harm avoidance principle is whether it would apply in 

all circumstances or only where the cost of harm is greater than the cost of 

refraining from harm. I would argue that as a minimum, the obligation to refrain 

from causing harm applies where the cost of refraining from harm is manageable 

and significantly less than the cost of inflicting harm. This flows from the idea that 

built into the responsibility for harm principle is a comparison of the state of affairs 
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that is likely to occur without the harmful activity (Pogge 2008: 19-21). Activities 

that are more harmful than would have been the case are captured by the 

principle. Economists have generally taken the position that the long term costs of 

unmitigated climate change far exceed the cost of mitigation action (Stern 2007).  

Thirdly, the harm avoidance principle refers to a ‘high probability’ of causing harm. 

How do we define this level of probability? As we have seen after considering 

climate change science, it is likely or very likely that significant damage is and will 

occur as a result of anthropogenic climate change (chapter 1 above). While it may 

be difficult to define in the proposed harm avoidance principle precisely what ‘high 

probability of causing serious harm’ means, there is no doubt that projected 

climate change - related damage would fall within this principle.  

Fourthly, while the harm avoidance principle can be formulated in a manner which 

does not include reference to human rights, my formulation - by including harm to 

‘core human rights’ has the advantage that the principle can be seen as a logical 

extension of the notion of core human rights, which we have seen reflect widely 

shared values (2.1). By ‘core human rights’ I am referring to the human rights to 

life, health and subsistence (see 2.3 below). These rights reflect basic interests 

essential for human dignity.  

A further consideration in applying this principle to climate change harms is that it 

assumes that only harms caused by human beings are covered. Thus, only 

anthropogenic impacts would fall within this principle. This is important, given that 

climate change related damage e.g. storm surges may have a combination of 

natural and anthropogenic causes.  

The harm avoidance principle has an important link to other ethical principles 

which justify climate change mitigation. One such principle - further considered in 

chapter 3 - is the polluter pays principle (PPP) which provides that ‘those who 

have caused a problem (such as pollution) should foot the bill’ (Caney 2005 

[2010]: 125).  Thus the PPP entails application of the harm avoidance principle in 

an environment context.  
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The harm avoidance principle is also reflected in the ‘precautionary’ and 

‘preventative’ principles. According to the former, a lack of scientific certainty 

should not be used as a reason for postponing environmental policies with where 

there are threats of serious or irreversible damage (4.2.6 below). 

A duty to future generations can also be based on the moral duty to avoid causing 

predictable harm combined with an ‘equality principle’, the notion that a person's 

value cannot depend upon when they happen to be born (Vanderheiden 2008: 

137).  Thus Vanderheiden argues that ‘if we can foresee that our current actions 

will, in the future, cause harm to or violate the rights of some future persons, or if 

they are highly likely to do so, then we should refrain from engaging those actions’ 

(Vanderheiden 2008: 137). 

2.2.1 Objections to a harm avoidance principle 

A possible objection to the harm avoidance principle is that it presumes the 

impossibility of a future technological breakthrough which allows the production of 

energy which drastically reduces greenhouse gas emissions. This objection, 

however, fails as it ignores the fact that the harm avoidance principle can only be 

applied based on foresight and knowledge now. An ethically justifiable decision 

cannot retrospectively become unjustifiable because of events which were not 

foreseeable at the time (Vanderheiden 2008: 186). Moreover, according to 

scientists, we are simply running out of time to wait for a magical technological 

silver bullet for the climate change challenge. Experts have pointed out the 

availability of existing technologies that - given the right regulatory settings - could 

address the problem (Philibert 2004). Economists applying a cost-benefit analysis 

have argued that deeper cuts undertaken now will mean a more manageable 

burden for the next generation (Stern 2007: 284). This is not to deny that 

mitigation action itself is not without significant costs. As argued above (section 

2.2) the harm avoidance principle applies where the costs of not taking action 

exceed the cost of action and the costs of action are manageable.23  

Should we reframe our harm avoidance principle to include harm to other species 

and ecosystems?  It is unnecessary to provide an additional justification for climate 
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change mitigation action on this ground as it is sufficient to rely on the impact on 

human beings to justify climate change mitigation (see below 2.12). 

A harm avoidance principle has been criticized for being ‘either obscure or overly 

conservative when taken literally’ (Gardiner (2004) [2010]: 13).  A related 

complaint is that the principle is inherently problematic as it involves indeterminacy 

as to what constitutes harm. But the same criticism can be made of comparable 

ethical principles such as the proscriptions of lying or stealing. Moreover, there are 

legal principles with the same level of inherent indeterminacy which does not seem 

to prevent them functioning. An example is section 23A of the Environment 

Management and Pollution Control Act 1994 (Tasmania) which provides in section 

1 that ‘a person must take such steps as are practicable or reasonable to prevent 

or minimize environmental harm or environmental nuisance caused, or likely to be 

caused, by an activity conducted by that person.’24  

Related to this criticism is the notion that the harm avoidance principle is too weak 

in its content. Put differently, the harm principle might provide grounds for 

reductions in emissions in greenhouse gases, but this does not take us very far 

given that the big distributional issues of how quickly such reductions should occur 

and who should be responsible for such reductions remain on the table.25 There is 

strength in this criticism in that to address the key climate change policy issues 

relating to future generations, the harm avoidance principle does not take us far 

enough: other distributional justice principles must be invoked, including the 

‘polluter pays’ and ‘capacity to pay’ principles. However, the harm avoidance 

principle should nevertheless be retained as it provides a basic guidance principle 

with resonance in the widely shared values which underlie core human rights (see 

above 2.1). 

2.2.2 Individual and collective responsibility   

The harm avoidance principle outlined above rests on a model of individual 

responsibility. According to Feinberg (1966: 33 in Hiskes 2009: 43) a person is 

morally responsible for harm where, firstly, the person caused the harm, secondly, 

the person was in ‘control of events’ and they did not occur simply by chance or 
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some external factor, and thirdly, that the first two determinations can be read off 

the facts or deduced from them. Environmental pollution is difficult to reconcile 

with this model. While major polluting factories can be identified, ‘environmental 

degradation is also a product of countless everyday decisions of all citizens’ 

(Hiskes 2009: 42). Moreover, some of these decisions ‘are not even conscious 

decisions, and many of them have histories laden with collective policy choices 

and social traditions.’ (Hiskes 2009: 42). This applies to climate change where the 

range of sources of greenhouse gas emissions is extremely wide. Hiskes (2009: 

38) argues that in spite of this diffuse and cumulative nature of the harm involved, 

a harm-rights approach is still feasible.  As he puts it: 

it might be true that no one possesses a right-based claim against any 
particular persons to the very real harm of polluting or smoking, but one 
might still claim a right not to be subjected to such risks or harms. That right 
would be an emergent right-a protective claim against a harm itself emergent 
in nature (Hiskes 2009: 38). 

The responsibility relationship involved in such environmental rights involves 

inevitably a weaker notion of causality than in Feinberg's scheme (Hiskes 2009: 

42). Moreover, the responsibility has a collective aspect in that the participation in 

groups is an essential element in causing the environmental harm involved 

(Hiskes 2009: 45).  

Hiskes’ argument that the collective aspect of responsibility for environmental 

harms cannot be a reason for negating responsibility for harms that violate 

individual rights is compelling. As he points out, if the contrary were true there 

could be no responsibility or rights ‘in the face of mass behaviour such as panic or 

war’ (Hiskes 2009: 45).  

Thus the cumulative and diffuse nature of the sources of greenhouse gas 

emissions do not preclude ethical responsibility for harm. The degree to which 

individuals, whether acting as consumers, or as directors of companies, or leaders 

of governments are responsible must logically be linked to the degree to which 

they have control or participate in the production of greenhouse gas emissions. 

There is both collective and individual responsibility.    
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2.3 Human Rights 

We have seen that an ethical obligation towards future generations in the 

climate change context can be based on a harm avoidance principle. Thus, an 

ethical obligation towards future generations is not dependent on a rights-based 

approach (Tremmel 2009: 49). As noted above, a harm avoidance principle can be 

framed without reference to human rights. Why then look to human rights as a 

source of ethical obligations? The reason is that human rights discourse can 

potentially add political weight to ethical claims. Moreover, as seen above (2.1), 

human rights are universal in various ways with strong support from diverse belief 

systems and world religions. 

It is worth pointing out that in the climate change context, protecting basic rights of 

persons alive now may go a long way towards protecting future generations (Bell 

2011: 104). Given that there will be significant numbers of people alive in 2014 

who will be still alive in 2050 or even 2100, the obligation to protect the interests - 

and rights - of these persons may substantially coincide with what is required to 

meet the rights of those future generations not yet born (Bell 2011: 104). 

A strong argument can be made, however, that beyond ‘piggy backing’ on the 

rights of current generations, future generations have their own rights involving 

corresponding duties on current generations.  

2.3.1 Interest-based approach to human rights 

My approach follows Caney (2010a: 166), Bell (2011:100) and Shue (2011) 

in arguing that there are certain core human rights - to life (physical security), 

subsistence and health - which can be derived from especially important human 

interests.26 These rights are threatened by climate change creating corresponding 

duties of mitigation. Thus climate change threatens 1) the right to life by storm 

surges and heat stress leading to human deaths, 2) the right to health by 

increased incidence of certain diseases, and 3) the right to subsistence through 

impacts on agricultural production. Human rights provide the strongest moral 

protection for the key interests listed above (Bell 2011: 103)27 with rights 

correlating to duties not to harm these interests.   
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This approach relies on an interest based theory of rights: ‘other things being 

equal, an aspect of X's well-being (his/her interest) is a sufficient reason for 

holding some other person (s) to be under a duty’ (Raz 1984: 183).28 These rights 

are moral rights.  At one level their legitimacy is reflected in their embodiment in 

international human rights instruments. At a deeper level, we saw above (2.1) that 

their legitimacy is based on a widely shared value that respecting these core 

human rights is seen as a   precondition for ensuring respect for human dignity.   

Prima facie climate change would appear to threaten a much broader range of 

human rights than the three basic rights (of life, subsistence and health) listed 

above. Caney (2009: 167) has also maintained that climate change impacts the 

right to property through destruction of privately and publicly owned property 

through increased storm surges and extreme weather events and also the ‘right 

not to be subject to enforced relocation’ given sea-level rise will force inhabitants 

of low-lying island states and coastal regions to be displaced. My approach follows 

Caney’s approach in (2009 [2010a]) in focusing on a leaner list of three core rights 

(of life, subsistence and health) for five reasons. Firstly, this avoids reliance on 

more controversial human rights and thus maximises the likelihood of generating 

agreement (Caney 2009 [2010a]: 169). This approach is supported by the ‘relative 

universality’ of human rights as set out in 2.1 above, and reduces the risk of 

particular rights being identified as being imposed by Western countries. Secondly, 

it is unnecessary to go beyond these three basic rights to establish an obligation 

towards future generations in relation to climate change mitigation. This is not to 

deny that such an approach would be viable. Rather, it is to indicate that this is 

unnecessary for our purposes: threats to the core human rights are sufficient to 

generate ethical obligations towards future generations. Thirdly, reliance on these 

basic rights avoids linkage to a particular political model such as liberalism (Caney 

2010a: 164). Fourthly, the approach taken here accepts Shue’s criterion for 

identifying which rights are ‘basic.’  Thus he identifies basic rights as rights 'the 

enjoyment of which is essential to the enjoyment of all other rights ' (Shue 1980: 

19). While not stated explicitly by Shue, a right to property would not qualify as a 

basic right, as it is not a precondition for the enjoyment of other rights, but rather a 

vehicle for implementing the more basic right to subsistence (see Shue 1980: 24, 
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125). If one does not have life or the basics of food and shelter then one does not 

have the capacity to exercise other rights such as freedom of expression 

(Campbell 2006: 159). Fifthly, and finally, while a longer list of basic human rights 

would arguably contain elements of political liberty (e.g. Shue 1980: 70) or 

democratic participation (eg Buchanan 2004: 129), these rights are not threatened 

- or at least not directly - by climate change.  

The human right to subsistence reflects universal human needs in that all human 

beings need food, water and shelter to survive (Campbell 2006: 160). This basic 

need extends into the future based on a reasonable assumption that the well-

being of future generations will also depend on meeting their basic needs for food, 

water and shelter.  

A similar argument can be made in relation to a right to a clean environment. 

Meeting core human needs for food and water and shelter is also not possible 

without a minimum level of environmental quality. Without clean air, water and soil, 

other rights make no sense (Hiskes 2009: 39).29 Thus environmental harms to air, 

water and soil give rise to individual - and collective - rights of future generations 

because the harms from which individuals should be protected are core (Hiskes 

2009: 45). Thus it is plausible that while only found in some international 

instruments (Sands and Peel 2012: 778) from an ethical point of view, a ‘right to a 

healthy environment’ can be considered a corollary to protection of the core 

human rights to life subsistence and health outlined above. Indeed Hayward 

(2005: 48) points out that the  ‘right to an adequate environment’ would protect 

threats to human interests which are of equal moral importance when compared to 

other human rights. 

Similarly, a ‘right to a healthy environment’ - can be extended to include the ‘right 

to a stable climate’ on the basis that the enjoyment of basic rights is contingent 

upon having a stable climatic system.30 Thus Vanderheiden argues that ‘owing to 

the critical importance to human welfare of climate stability’ a strong case can be 

made for a ‘right to an adequate environment’ including ‘a claim to climatic 

stability’ (Vanderheiden 2008: 252). 
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Thus fundamental interests in life, subsistence and health - and a stable climate 

system - are shared by all human beings regardless of when they happen to be 

born (Caney 2009: 169). On this basis, future generations have a right to a world 

free from harm to their basic interests as a result of action by previous 

generations, with a corresponding duty on current generations not to take action 

which harms the basic or core interests of future generations (Page 2006: 143-

144). Anthropogenic climate change infringes these basic rights to life, 

subsistence and health. It is the possibility of adversely impacting the interests of 

future persons by action or inaction now, which creates future rights for future 

persons and corresponding obligations now (Bell 2011: 105).31 While a ‘right to 

healthy environment’ embracing a ‘right to a stable climate system’ comprise 

logical extensions of the core human rights to life, health and subsistence, to date 

such environmental rights are not well grounded in international instruments 

(Hayward 2005: 54; Lawrence 2012: 33). Thus, my argument on ethical 

obligations towards future generations rests upon the less controversial and widely 

supported core human rights to life, subsistence and health. This is not to deny 

that an approach resting on a human right to a healthy environment would not be a 

valid approach. 

2.3.2 Claims-based approach to human rights 

The argument set out above relies on an interests-based conception of 

human rights.  Can a similar argument be made resting on a ‘claims’-based notion 

of human rights?  Under a claims-based notion of rights ‘a person has a right when 

they are in a position to claim the performance of a duty from another, or to waive 

it, and therefore to determine by his/her choice how the other ought to act’ 

(Waldron 1990: 95).32 An objection to the claims-based notion of rights applying to 

future persons is that future persons are contingent: how can ‘possible persons’ 

not yet in existence possess human rights? (Bell 2011: 106). In response to this 

objection it has been pointed out that the existence of future persons is ‘virtually 

certain’ in the sense that, ‘barring catastrophe’ future persons will exist (Partridge 

1990: 53).33 
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Even if one rejects the interest based notion of human rights and supports the 

claims-based approach, it can be argued that there is an obligation to avoid action 

which will very likely result in harm to future persons upon their being born, thus 

rights can apply to future generations in a contingent manner.  Thus there is an 

obligation to take strong climate mitigation action as failure to take such action will 

result in the likely infringement of the human rights of significant numbers of 

people upon them being born (Vanderheiden 2008: 132).34 

2.3.4 Objections to human rights approaches  

a) Can future generations have rights?  

An objection that has been made to ethical obligations to future generations 

is that there cannot be an existing duty based on a right that does not yet exist and 

future persons cannot have rights now. Derek Bell has argued that this paradox is 

not really a paradox at all because ‘all human rights-based duties are grounded in 

the future rights of persons living in the future (even if it is the very near or 

immediate future)’ (Bell 2011: 107). Put differently, whether the victim of the harm 

in question was alive at the time the duty arose is insignificant in terms of whether 

a duty exists or not. This is because all duties correlating to human rights relate to 

persons living in the future (Bell 2011: 108). There is no special problem relating to 

future generations possessing rights as the impact on future interests which gives 

rise to the duties always occurs after the agent has taken harmful action, even 

though it is the potential impact which gives rise to the normative duty in the first 

place (Derek Bell 2011: 108). Thus the apparent paradox involving future human 

rights giving rise to current duties evaporates. This accords with our intuitive 

sense. Elliot presents the example of a trap set up in a way which will seriously 

injure a person upon opening it. If somebody not alive now, in the future triggers 

the trap, the action taken now in setting the trap violates the right of that person.  It 

is morally irrelevant if the victim is alive at the time the trap was set or was born 

after the trap was set (Elliot 1989: 162).35 
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b) Non-identity objection 

A further obstacle is so called ‘Parfit’s dilemma’ (Parfit 1987: 357).  Applied to 

climate change the dilemma is as follows. If climate change mitigation action is 

taken, this will change the society in ways which result in different couples coming 

together and reproducing than would otherwise have occurred. The consequence 

is that some persons will not be born who would have been born if no climate 

mitigation action had taken place. According to this view, as it is better to be born - 

even in a world with climate change - than not to be born at all, the climate 

mitigation action cannot be justified (Broome 1992: 33-34).  As Bell puts it: 

We do not make anyone worse off than they would have been by adopting a 
business-as-usual policy because anyone who suffers the effects of 
anthropogenic climate change would never have existed if we had adopted 
an emissions reduction policy (Bell 2011: 109).   

Bell points out that this argument relies on a counterfactual notion of harm 

according to which harm occurs when a person's situation is ‘worse than it would 

otherwise have been’ (italics in original Bell 2011: 109). Bell argues that human 

rights violations involve harm in this sense but more fundamentally should be 

understood as involving a threshold notion of harm.  According to this threshold 

notion of harm, a person’s human rights are violated if action is taken which results 

in a person being left below a threshold required by the right.  He gives the 

example of the emission of greenhouse gases causing storm surges which 

violates a future persons right to physical security (Bell 2011: 109).   

The non-identity problem does not invalidate this argument for a number of 

reasons.  Firstly, the duty not to violate the human rights of future persons is not 

dependent on the identity of the rights bearer (Bell 2011: 109-110).  This accords 

with our intuition.  If a person throws a bomb into a market place, the identity of the 

victims is irrelevant to the obligation and rights involved (Lawrence 2012: 39).  

Secondly, ‘current persons have a duty not to take actions that will violate the 

rights of the actual future persons who will exist - even if those particular future 

persons would not have existed but for those very actions’ (Bell 2011: 110).36  This 

also strongly accords with our intuition. Imagine a small society which releases 

toxic chemicals into the water supply which slowly poisons the population with 
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deaths starting to occur in 10 years time. This society considers a ‘pollution control 

plan’ which will end the particular industrial practise which is causing the harmful 

pollution.  The ‘pollution control plan’ will over time cause different persons to be 

born than would otherwise have been born. But the obligation to take action to 

avoid harming future persons is owed to all future persons within the scope of the 

obligation and regardless of who they happen to be and regardless of whether 

different persons would have actually been born had other policies been in place. 

The scope of the obligation to avoid harming future persons here does not depend 

on the identity of the victims. Rather, the obligation is linked to the foreseeability 

and knowledge of the harm occurring.37  

c) Objection of assumptions about future values 

What about the objection that a right of future generations implies that 

contemporaries (arrogantly) make invalid assumptions about the future values and 

preferences of persons yet to be born. This objection is flawed as we can 

reasonably assume that the basic interests of future persons - including their need 

for food, water, shelter and clean air - will be similar to ours (Vanderheiden 2008: 

129). Extending this to the climate change context, it seems reasonable to assume 

that future generations would wish to have as a minimum access to a climate 

which can sustain life at a reasonable standard. 

d) Climate change harms and human rights 

We have seen that regardless of which concept of human rights is adopted, 

prima facie a human rights approach can ground an obligation towards future 

generations in relation to climate change.  However, does the peculiar nature of 

climate change harms mean that a human rights approach is unworkable? More 

specifically does it matter that the harms involved in climate change are from a 

range of sources - from individuals to corporations - and secondly, that the harm is 

of a cumulative nature. Hiskes points out that human rights are dynamic and must 

be responsive to emergent types of harms including environmental harms (Hiskes 

2009: 38). Thus human rights must adapt to the new ways in which harm occurs38 

- the novelty of the mode of harm does not make it any less harm (Hiskes 2009: 
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46) nor does it weaken the imperative to utilize human rights as a basis of a duty 

to prevent harm. 

Given GHG emissions involve an increased risk that various human rights will be 

violated, is a human rights approach flawed in that the link between the relevant 

duty and harm is too remote?  It has been pointed out that the obligation to 

promote effective institutions that increase the likelihood of the enjoyment of core 

rights - and lessen the risk of violation of human rights - can be applied with equal 

force to traditional civil and political human rights as well as to the threats posed 

by climate change (Bell 2011: 111-112). Thus we can say that a duty not to torture 

still has normative existence if we put in place institutions to minimise the risk of 

torture occurring even if - in spite of these efforts - it does occasionally occur (Bell 

2011: 118). Thus Bell argues for a ‘general duty’ to promote ‘effective institutions 

that will specify and allocate the more detailed duties needed to ensure the 

protection of basic human rights from the effects of anthropogenic climate change’ 

(Bell 2011: 114). The consequent allocation of specific duties to individuals - and 

presumably also to other relevant agents - is a matter of justice (Bell 2011: 114). 

The daunting nature of this challenge of allocating responsibility in no way 

undermines the internal coherence of human rights as a basis of obligations 

towards future generations.  There is a parallel here with the harm avoidance 

principle which can ground a general obligation towards future generations but 

which needs to be supplemented by distributional justice principles. 

2.3.5 Collective human rights 

The analysis so far has been on the basis of individual rights. Does a similar 

argument apply to group or collective rights? This discussion is relevant for two 

key reasons. First, given the link between Western political liberalism and 

individual rights, a collective rights approach may potentially provide a broader 

platform which includes cultures, such as those in Asia, which emphasise 

collective or group responsibilities (Bell 2000: 192-193). Secondly, climate change 

threatens collective interests such as the destruction of the cultures of low-lying 

small island states (Bell 2004: 135-152). Does such harm involve damage to the 

collective rights of a group which is qualitatively worse than the harm occurring to 
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the individuals involved? (Bell 2004: 135-152). If so this would suggest that there 

is a particularly strong obligation to avoid harm to the future collective rights of 

‘people’ or particular collective groups. 

On one view, collective rights constitute no more than the sum of the rights of the 

individuals involved. The more convincing approach, however, is the ‘holistic’ view 

whereby harm to collective interests involves harm beyond that of the sum of the 

individual harms (Tremmel 2009: 61-62). The latter is consistent with our intuitive 

view that genocide - the destruction of an entire ethnic group - is a more grave 

ethical harm than mass human rights violations (Page 2006: 157). Following on 

from this point, does the potential harm to particular collective interests in the 

future justify duties to avoid such harm which are different from duties owed to 

future individuals? 

Brown Weiss argues that future generations can claim a collective ‘planetary’ right 

(Brown Weiss 1989: 96). According to this approach ‘generations’ hold these 

rights as groups in relation to other generations - past, present, and future’ (Brown 

Weiss 1989: 96). The content of these group rights comprise a right to ‘of 

planetary conditions of diversity and quality comparable to those enjoyed by 

previous generations’ (Brown Weiss 1989: 96). These planetary rights extend to 

the ‘common patrimony’ ie elements of the natural environment such as air, which 

cannot be assigned to individuals (Brown Weiss 1989: 98-99).  

Brown Weiss’s notion of each generation possessing a group right seems 

questionable for the reason that each future generations is not sufficiently 

delineated as a group, given the reality of overlapping generations (Page 2006: 

155). Moreover, in the context of climate change, the harms experienced within 

future generations may be varied. Indeed some groups will experience in the 

short-term benefits from climate change, through for example increased food 

production, while other groups face great hardship, such that it makes little sense 

to lump all future generations together (IPCC 2007a: 5.8.1).39 

While future generations may not possess a single ‘planetary rights’ this does not 

detract from the idea that potential harm to particular collective interests - for 

example in sustaining a particular island country's culture - can ground especially 
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strong ethical obligations on current generations to avoid action which threatens 

these collective interests and associated rights (Page 2006: 155-156). Indigenous  

peoples, who are already amongst the world's most disadvantage people, are 

particularly vulnerable to the impacts of climate change owing to their often close 

relationship to fragile ecosystems threatened by climate change (Cameron 2009-

2010: 688). 

One such possible group right threatened by climate change is the right to 

development given that climate change impacts will disproportionately fall on the 

global poor (UNDP 2007). The right to development is included in a number of 

international instruments and has been proposed as a collective right of ‘peoples’ 

(Shaw 2008: 301-302). The right to development has been linked with 

intergenerational justice in the Rio Declaration on Environment and Development, 

1992 which stipulates that ‘the right to development must be fulfilled so as to 

equitably meet developmental and environmental needs of present and future 

generations.’40 Similarly, ‘intergenerational justice’ - or ‘intergenerational equity’ as 

international lawyers call it - is part of the concept of ‘sustainable development’ 

defined as ‘development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs’ (World 

Commission on Environment and Development 1987: 43). The UN Framework 

Convention on Climate Change (UNFCCC) incorporates the principle of 

‘sustainable development’, which is to guide parties to the Convention in its 

implementation, with parties to the convention having a ‘right’ and a duty to 

promote sustainable development.41  While the norm of ‘sustainable development’ 

is part of the UNFCCC, the status of ‘sustainable development’ and the ‘right to 

development’ under general international law remains unclear (Cordonier Segger 

2008: 114 see below chapter 4).42  

Nevertheless, it can be argued that as a minimum, a failure to mitigate climate 

change threatens the collective moral right of future generations to sustainable 

development as states or peoples, giving rise to a compelling ethical obligation on 

the current generation to take strong action to mitigate climate change. It is 

essential to note at this point that establishment of sustainable development as a 

collective right of this nature is not essential for my thesis which relies on an 
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obligation towards future generations which flows from the less controversial rights 

to life, health and subsistence.   

We have seen that it is coherent and consistent to adopt a human rights approach 

to ground an ethical obligation towards future generations in relation to 

anthropogenic climate change impacts. Such an approach is preferably based on 

an interest -based notion of rights, with a reasonable assumption that future 

generations will share current generations’ basic interests, the satisfaction of 

which is dependent on a stable climate. Moreover, even on the basis of a claims-

based notion of rights, it makes sense to ground an obligation towards future 

generations on a contingent view of rights. In addition, given that the cumulative 

nature of climate change impacts and the link between the duty and harms being 

based on a ‘risk’ in no way undermines the application of human rights as a basis 

for ethical duties.  While the notion of future generations possessing a single 

collective right is questionable, it is coherent to conceive of particular groups 

possessing collective rights in the future - in relation to, for example, culture and 

sustainable development - which are threatened by a failure to mitigate climate 

change now, giving rise to particularly strong mitigation obligations on current 

generations. 

2.4 A capabilities approach  

We have seen that human rights provide a basis for action in mitigating 

climate change for the benefit of future generations. But it needs to be 

supplemented by distributive justice principles to address the policy issue of how 

to balance the interests of current and future generations. Nussbaum (2006) and 

Sen’s (2009) capilities approach to justice has received much attention in recent 

decades. It has at its core the notion that narrow economic welfare utility - by 

aggregating welfare, based, for example, on GDP - glosses over inequalities 

arising from various constraints. Instead they argue that the focus should be on 

equalizing a set of core capabilities which respect an individual's autonomy to 

develop in the way in which they choose to do so (Nussbuam 2006: 76-78).43 

These capabilities are: 1) life - or being able to live a life of normal length, 2) bodily 

health - including food and shelter, 3) bodily integrity, 4) senses, imagination and 
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thought, 5) emotions or attachment, 6) practical reason, 7) affiliation and social 

interaction, 8) living with other species and living with the concerns for the natural 

world, 9) play, and 10) control over one's environment (Nussbaum 2006: 76-78).  

How does the capabilities approach deal with the intergenerational impact of 

climate change? Holland has pointed out that enjoyment of the capabilities listed 

by Nussbaum requires a functioning environment to ensure access to food, fresh 

water and energy (Holland 2008: 323). This dependency leads Holland to suggest 

a ‘meta-capacity’ which she calls  ‘Sustainable Ecological Capacity’ which involves 

having the environmental resources and services in place to enable the current 

generation to meet its capabilities ‘now and in the future’ (Holland 2008: 324). 

Schlossberg has pointed out that this extended version of the capabilities 

approach deals well with the intergenerational aspect of climate change. It is 

unjust to not take strong mitigation action in relation to climate change as climate 

change will impair the ability of future generations to fulfill their capabilities and 

flourish (Schlossberg 2009). The capabilities approach is preferable to narrower 

approaches based on, for example, monetary wealth as it includes social 

affiliations that will be torn apart for climate refugees (Schlossberg 2009: 10). 

Page points out that an extended capabilities approach avoids the difficulties 

thrown up by applying ‘welfarism’ to issues of intergenerational justice where 

welfare is defined as satisfaction of ‘desires’ or ‘preferences.’  He points out that a 

difficulty with ‘welfare egalitarianism’ is that, if, for example, future generations 

learnt over time to adapt their desires and became  “ ‘contented victims’ of climate 

change” welfare egalitarianism would not recognise this is as posing any issue of 

intergenerational justice (Page 2007: 455).44 However, a weakness in the 

capabilities approach is that all capabilities are given equal value which, as 

Edward Page notes, is intuitively implausible and also makes for difficulties in 

making comparisons between persons (Page 2007: 467). Thus he points out that: 

the flexibility created by refusing to make trade-offs between capabilities 
below some threshold of minimum functioning also means that, as it stands, 
Nussbaum’s list implausibly attributes equal value to each of the 10 central 
functioning capabilities from ‘life’ and ‘bodily health’ through to ‘play’ and ‘a 
relationship with another species (Page 2007: 467).45  
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As a consequence, while a capabilities approach provides a good basis for an 

overarching obligation on current generations to take climate change mitigation 

action in order to preserve the capabilities of future generations, it would require 

considerable further development in order for it to provide guidance on how to 

address policy decisions involving conflicts between the interests of current and 

future generations. A difficult issue which would need to be addressed would be 

how to translate a capability framework into concrete GHG emission reduction 

targets, given the difficulty of measuring  capabilities (Robeyns 2011: section 5). 

Indeed how important is the matrix of justice – the goods with respect to which 

justice applies – in establishing obligations towards future generations in relation 

to climate change? Arguably, how we define ‘basic goods’ under various theories 

of justice is not an obstacle to justifying an obligation on current generations to 

take mitigation action on climate change to ensure the protection of future 

generations. This is because the impacts of climate change for future generations 

are likely to be so damaging that whatever matrix is adopted - whether human 

rights, capabilities approach or a needs-based approach - there is an ethical 

obligation on current generations to avoid such damage.46 

In this section I have touched on the capabilities approach to justice.  Other 

theories of justice are based on notions of reciprocity, or a social contract, have 

also been highly influential, and to these I now turn. 

2.5 Reciprocity 

2.5.1 Direct Reciprocity 

‘Why should I do anything for posterity? What has posterity ever done for me’ 

(Narveson 1978: 38)47 captures the one-way relationship between current 

generations and our successors. Our successors cannot confer benefits on those 

alive today. On the other hand, we are in a position to benefit or harm our 

successors. Thomas Hobbes (1588-1679) took the view that human beings were 

inherently immoral and that human beings could protect themselves from harm by 

others by entering into contracts with those others who had the potential to cause 
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harm. In this sense, Hobbes created the concept of ‘justice as reciprocity as a 

balance of deterrence’ (Tremmel 2009: 183). Following in this tradition, Barry 

(1989: 8) regards ‘justice as mutual advantage.’ Theories of justice resting on a 

contractual or reciprocal basis (such as Rawls, Gauthier, Barry or Nozik) cannot 

establish a basis of an obligation towards future generations based on justice.48 

These theories involve direct reciprocity in the sense that justice requires the 

possibility of a mutual exchange of advantages. This ‘tit-for-tat’ reciprocity by 

definition precludes obligations to future generations who cannot offer anything to 

those alive today.49  

2.5.2 Indirect reciprocity 

One response to the justice as reciprocity limitation outlined above is to 

argue that these theories do not establish a basis to ethical conduct at all 

(Tremmel 2009: 193). 

Another response is to stretch the notion of reciprocity to include indirect 

reciprocity.  This notion is well captured in the Talmud:  ‘An old man is asked why 

he is planting a carob tree, as after all, he will not live to see this tree bloom. He 

answers: "When I was born the world was full of blooming carob trees"’ (Talmud, 

Ta’anit [2007]: 23).50  The essence of indirect reciprocity is that each generation 

has received benefits from its forebears, for example, a good education.  The 

forebears are no longer alive but in return for these benefits the current generation 

can convey to its successor generation the equivalent benefits, for example, a 

good education (Becker 1986 in Page 2006: 121). The successor generation can 

then convey an equivalent benefit to their successors, creating a ‘cascade like 

obligation’ (Hoesle 1997: 809 in Tremmel 2009: 195) also characterised as a 

‘chain of concern model’ (Page 2006: 115). Thus human beings’ sentimental 

concern for the well-being of their nearest descendants constitutes a public good 

which requires every member of society - even those without children - to 

contribute to its upkeep (Page 2006: 115). 

This concept underpins Rawl’s ‘just saving’ principle according to which: 
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Each [generation] passes on to the next a fair equivalent in real capital as 
defined by a just savings principle ... This equivalent is in return for what is 
received from previous generations that enables the later ones to enjoy a 
better life in a more just society (Rawls 1971: 288).  

Indirect reciprocity has been combined with a stewardship model by a number of 

philosophers (e.g. Brown Weiss 1989: 45; see 2.9 below).  

A serious objection to indirect reciprocity is that obligations arising from reciprocity 

are generally only considered valid if the particular goods were received voluntarily 

(Page 2006: 123). A newborn child is not in a position to refuse the heritage of 

humankind or even understand what this would mean.51 

A further issue is whether indirect reciprocity applies in relation to goods, the 

consumption of which may be indispensable for survival in the short term.52 The 

indirect reciprocity argument seems insensitive to the specific conditions each 

generation finds itself. Indirect reciprocity makes sense in a context where a 

society is sufficiently wealthy to preserve certain goods such as education, but 

what if the society is poor? Can one a priori make assumptions about what is 

appropriate to convey to the next generation?  What if the society is under such 

pressure to survive that consuming resources now is the only way of stopping poor 

people dying right now?  In such a context it would seem unethical for the current 

generation to sacrifice their interests to those of the future as this would mean an 

arbitrary decision to favour the interests of remote future generations over the 

interests of those alive today (see chapter 3 below). 

Moreover, the indirect reciprocity argument seems intertwined with an assumption 

of progress. Surely for some generations born at particular times - or in the future - 

they will be in a situation where on balance they could understandably take the 

view that their inheritance has more negatives than positives. Of course this begs 

the question of comparison with what? Yet human beings have a strong survival 

instinct to make the best of difficult situations. Artificially constructing a notion of 

consent to the benefits and burdens of one's inheritance seems a distorted 

characterisation of this reality. 
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In summary then, justice theories relying on direct reciprocity cannot establish a 

basis for an obligation towards future generations.  Indirect reciprocity also runs 

into difficulties as one’s inheritance is not voluntarily received. Moreover, indirect 

reciprocity seems to be insensitive to the particular situation each generation finds 

itself in. 

2.6 Justice as impartiality 

Many of the most influential theories of justice are derived from a notion of 

impartiality. The basic idea here is that justice is derived from an agreement 

reached by rational people in a context where they are unable to translate 

bargaining power into advantage but rather are able to find a basis for agreement 

‘acceptable from all points of views’ (Barry 1989: 7). One of the most influential of 

such theories was developed by John Rawls (1971). 

2.6.1 Rawls 

The essence of Rawls’ theory was to conduct a thought experiment 

according to which rational persons guided by self-interest would come together to 

decide on just principles. The thought experiment would occur under a so-called 

‘veil of ignorance’ according to which participants would not know whether they 

were to be rich or poor, intelligent or dull. Rawls argues that the participants would 

agree to principles according to which inequalities would be allowable only to the 

extent that the least advantaged enjoyed the greatest benefit (‘difference 

principle’) as any participant could be born into this group. Inequalities would still 

be allowable to the extent that inequality would further economic growth with 

trickle-down effects to all. Rawls recognised that this created a problem in terms of 

justice between generations as people in the original position could decide to 

favour their generation at the expense of their successor generations. (Rawls 

1971: 140). He therefore extended the thought experiment so that the 

representatives of past present and future generations were represented in the 

original position (Rawls 1971: 288).53   
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Rawls’ next stage of the argument is to maintain that in the original position 

participants would agree on a so-called ‘just savings’ rate according to which 

‘persons in the original position are to ask themselves how much they would be 

willing to save at each stage of advance on the assumption that all other 

generations are to save at the same rates’ (Rawls 1971: 287). Rawls recognised 

that the just savings principle would entail a savings rate which changed in 

accordance with the level of development of society. Thus he states that ‘[w]hen 

people are poor and saving is difficult, a lower rate of saving should be required; 

whereas in a wealthier society greater savings may reasonably be expected since 

the burden is less’ (Rawls, 1971: 287). Rawls includes an indirect reciprocity 

element by suggesting that each generation pass on a fair equivalent in real 

capital (including culture and education not just material capital) which is in return 

for what they have received (Rawls 1971: 288). He acknowledged, however, that 

reciprocal exchanges between generations can at most be ‘virtual ones’, involving 

adjustments in the original position in drawing up the just savings principle (Rawls 

1971: 291). Rawls assumes that each generation cares for its immediate 

descendants (Rawls 1971: 288), an assumption at odds with his assumption of 

participants in the original position acting with ‘self-interest.’ This assumption was 

dropped in his later reformulation of this theory (Rawls 2001: 160). 

Rawls’ theory has been criticized for its failure to take into account depletion of 

non-renewable resources and environmental damage by taking for granted that 

later generations will be better off owing to technological advantages  (Birnbacher 

1977: 386-387 in Tremmel 2009: 155). Arguably Rawls’ just savings principle is 

given unwarranted importance in his theory given that historical evidence suggests 

that significant drops in wealth between generations has occurred due to  ‘wars, 

enslavement and depression’ rather than decisions about savings (Tremmel 2009: 

165).   

2.6.2 Tremmel 

Taking account of these criticisms, Tremmel (2009: 170) argues that Rawls’ 

construct can be extended to justify the following two principles which would be 

agreed by the representatives in the thought experiment: 
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1. Maximise the average individual well-being of all members of all 
generations. This principle primarily obliges every generation to avoid wars 
as well as ecological, societal and technological collapses that might 
significantly impair human welfare. 

2. No generation is obliged to save more than the previous generation. 

Tremmel extends Rawls theory by including axiological elements absent from 

Rawls (viz human welfare).  His first principle takes into account ecological threats 

in a manner absent from Rawls theory.   

Tremmel’s variant of Rawls is valuable in providing a principle of higher level 

generality. It also meshes well with scientists’ concerns of catastrophic climate 

change impacts flowing from crossing certain thresholds relating to the global 

climate system (1.1.2 above). However, because of its high level generality, it 

arguably does not take us much further in addressing the difficult issue of how to 

balance conflicting generational interests in the climate change context. For 

example, in applying Tremmel’s general principle which requires every generation 

to ‘avoid ecological collapses’ that ‘might significantly impair human welfare’ it 

remains unclear how this principle should be applied in a context where sharp 

GHG emission reductions impede human welfare, at least in the short term. By 

referring to the average individual well-being of all generations being maximised, 

does this principle allow decisions particular groups or nations’ interests are 

sacrificed so long as the overall average is increased? Like the non-harm principle 

espoused above, this broad-brush principle has value as a motivational tool but 

the hard distributional justice issues remain unresolved. 

Tremmel’s second principle is close to Rawls’ 2001 formulation which Tremmel 

(2009: 158) points out is a variant of the Golden Rule ‘do unto others as you would 

have them do unto you’. But if a broader view of the economy is taken which 

includes ecological destruction then it is questionable whether a narrow focus on 

savings makes sense.  What is the value of focusing on savings if broader 

ecological collapse is ignored?   
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2.6.3 Brown Weiss 

Brown Weiss (1989) extends John Rawls’ theory of justice in a different 

direction. The essence of Brown Weiss’ (1989: 24) view is that:  if each generation 

did not know before hand when it will be the living generation it would rationally 

choose a principle whereby each generation: 

would want to inherit a common patrimony of the planet in as good condition 
as it has been for any previous generation and to have as good access to it 
as previous generations.  This requires that each generation pass the planet 
on in no worse condition than it received it and provide equitable access to its 
resources and benefits.  

This concept has appeal in terms of being a compromise between an extreme 

‘right of exploitation’ and an extreme deep ecology/conservation perspective.  

Brown Weiss’s theory provides flexibility in the management of natural resources: 

such exploitation is allowed provided that overall the planet is left in no worse 

condition.  Thus Brown Weiss’s principle involves conservation of the diversity of 

the natural and cultural resource base so long as future generations’ options are 

not negated (Brown Weiss 1989: 41-42). This is linked to an ‘equality’ principle 

with Brown Weiss (1989: 24) stating that ‘the theory of intergenerational equity 

calls for a minimum level of equality among generations’. 

Critics have pointed out that Rawls and Brown Weiss's concept is limited in its 

strong anthropocentric bias.54  It also has built into it a strong concept of progress.  

Thus, one can legitimately ask why it would not be sufficient for each generation to 

pass on the earth in sufficient condition to allow future generations to lead a 

reasonable quality of life (Beckerman 1999: 73).55   

Can the Rawls/Brown Weiss model provide a principle of justice which would 

require the present generation to limit its greenhouse gas emissions even where 

the benefits of such actions would largely manifest themselves only in the future? 

Vanderheiden (2008: 119) argues that applying Rawls’ theory is untenable in 

relation to climate change in that ‘ignorant of the stage of national development in 

which they will live, no persons could endorse a standard zero emissions growth, 

for this would impose a cap on development for those societies in the early stages 

of industrialisation.’ Adopting such a standard now would be unconvincing as it 
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would imply a desire to forego industrialisation entirely. Similarly, applying Rawls’ 

thought experiment to climate change it would not make sense to endorse high 

greenhouse gas emissions caps as this would in effect endorse climate change. 

Vanderheiden (2008: 120) points out that it would only make sense for countries to 

endorse strict emission cuts if they could not be assured that other nations also 

endorsed similar cuts, otherwise they would suffer competitive disadvantages in 

development. 

But an answer to Vanderheiden is that he is seeking to extract an overly precise 

policy prescription through application of the thought experiment. If the thought 

experiment is used to justify a broad principle, according to which each generation 

puts in place policies to avoid dangerous climate change, the difficulty identified by 

Vanderheiden evaporates. If one happens to be born in an early preindustrial 

generation, there is no need to place caps on greenhouse gas emissions. On the 

other hand if one is a member of the current generation, there would be an 

obligation to impose stringent GHG emissions. Nevertheless, Vanderheiden's 

critique remains valid in the sense that the Rawlsian thought experiment cannot 

take us very far in terms of specific obligations in relation to climate change, as 

these must be contextual, related to the circumstances applicable in time and 

place.  

This discussion suggests that a deeper problem may lie behind all Rawlsian-based 

theories in their application to intergenerational justice. There is a great attraction 

in finding a general principle which gives content to justice in an intergenerational 

context. But as we have seen, it is impossible to find a principle which involves any 

precision which is independent of the time period for which it is to apply. To date 

Rawlsian  theories have reflected notions of progress, with the content of 

intergenerational justice being, for example, the principle that the earth should be 

handed over in no worse condition than it was inherited. But if we think ahead to 

the Earth in 10 or 20 years from now, what content could such theories have? If for 

example, scientists tell us that we are on the cusp of a dangerous tipping point 

which could seriously impact the prospects of all future generations then surely a 

narrow reciprocity principle, according to which the generation in power does no 

more than the feeble efforts of its forebears to avert catastrophe, would be totally 
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inadequate as a basis for action. While Rawls adopted an anthropocentric view he 

acknowledged that there was no definite answer in terms of how ‘the burden of 

capital accumulation and of raising the standard civilisation and culture is to be 

shared between generations’ (Rawls 1971: 286). On the other hand he argued for 

‘certain bounds which impose significant ethical constraints’ (Rawls 1971:  286).  

2.7 Communitarian approaches 

Rawlsian theories of intergenerational justice seem to be dependent on a 

questionable notion of indirect reciprocity. Communitarian approaches seem to 

offer a strong argument for obligations to future generations not dependent on 

reciprocity. According to these views, justice stems from a shared sense of 

community (eg Sandel 2009). This sense of community comes from a shared past. 

De-Shalit (1995: 12) has extended this sense of community into the future to 

create the concept of a ‘trans-generational community’, a community which 

extends into the future spanning generations. A community can be defined as a 

group of people with 1) shared values (‘moral similarity’) , 2) shared cultural 

interaction  - where ‘culture’ is defined broadly to include all forms of 

communication not just the arts, and 3) interaction in daily life (De-Shalit 1995: 22, 

23). One’s identity is intertwined with one’s community. Obligations to future 

generations are grounded in rational self-interest as an essential component of 

preserving one's identity, as one’s identity is rooted in the past and continues into 

the future. Thus De-Shalit (1995: 15-16) argues that: 

…the constitutive community extends over several generations and into the 
future, and just as many people think of the past as part of what constitutes 
their ‘selves’, they do and should regard the future as part of their ‘selves’. 
These are the relations that form the trans-generation community, which is a 
source of our obligations to future generations. 

De-Shalit, Taylor and Sandel all acknowledge that their communitarian concept of 

justice is dependent upon a shared conception of the good that defines that 

particular community and that community only (Hiskes 2009: 15). These 

communitarian theories however, can only provide a basis for an obligation 

towards future generations of one's own particular community and on the face of it, 

theories such as that of De-Shalit  ‘cannot offer any reasons for people in rich 
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countries to cut back so as to improve the prospects of future people in other 

communities’ (Barry 1999: 99).56 But on closer analysis, a global community in 

relation to climate change may be indentified (see 2.8 below).  

Applying communitarian based theories of justice to climate change presents 

difficult problems because, by its very transboundary nature, climate change 

involves ‘the ethical claims of non-compatriots’ (Page 2006: 120).57 Cosmopolitan 

theories seek to overcome these limitations and it is to these theories we now turn.  

2.8 Cosmopolitan theories 

We have seen that communitarian theories of justice are limited in only 

providing a basis for obligations to members of a particular society.  In contrast, 

cosmopolitan theories of justice rest on the notion that obligations are owed to all 

persons regardless of which state they happen to be born into. Cosmopolitan 

theories of justice contain three core elements: firstly, ‘the ultimate units of concern 

are human beings or persons, rather than tribes, nations, states’ (Pogge 2008: 

175). Secondly, ‘universality’ with the ‘status of the ultimate unit of concern 

attaching to every living human being equally’, and thirdly ‘generality, the special 

status has global force, and is owed not just to compatriots’ (Pogge 2008: 175). 

Within cosmopolitan justice theory there are a variety of perspectives, ranging 

from Peter Singer's (2002) utilitarianism to Simon Caney’s (2005) human rights 

approach (Harris 2010: 102). 

Cosmopolitan theories of justice would seem to offer great promise in establishing 

obligations owed towards future generations as responsibilities are owed to other 

persons regardless of ‘spatial or temporal distance’ (Attfield 2003: 162).58 

However, cosmopolitan theories have been criticised for assuming the existence 

at the international level of a genuine justice community in the sense of globally 

shared values, identity and institutional structures (Vanderheiden 2008: 97-98).  

This point certainly holds true in relation to antipoverty efforts and redistributive 

economic development with international law failing to impose obligations in this 

area (Vanderheiden 2008: 97-98). However, at least elements of an international 

justice community are evident in the discourse on human rights and in treaties 
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aimed at furthering trade liberalisation (Hurrell 2004: 42 in Vanderheiden 2008: 

98).  Moreover, it could be argued that we only need to demonstrate the existence 

of a global community in relation to core human rights impacted by climate 

change. We have seen that these rights reflect widely shared values (2.1). 

In addition, the objections to cosmopolitan justice cease to apply in relation to 

climate change as ‘[a]ll depend on a stable climate for their well-being, all are 

potentially affected by the actions or policies of others’ and none can fully opt out 

of any effective cooperative scheme to mitigate emissions (Vanderheiden 2008: 

104). 

Central to cosmopolitan approaches is the idea that causation of harm is sufficient 

to give rise to obligations in spite of geographic distance between the person 

causing the harm and the victim. Paul Harris (2010) applies cosmopolitan justice 

theory to climate change, building on Pogge’s argument that we have a moral duty 

to help those people in whose harm we are materially involved (Pogge 2005: 46). 

Harris (2010: 7) argues that this obligation should be extended to impose an 

obligation on all affluent people everywhere to limit their greenhouse gas 

emissions. He argues that this obligation applies not only to wealthy people in 

industrialised countries but also to the burgeoning affluent middle classes in larger 

developing countries such as China and India. Harris (2010: 168) argues that this 

cosmopolitan justice approach should supplement rather than replace the 

(inadequate) state-based international regime currently being negotiated. 

Thus if we consider that there is a global community bound together by a concern 

for core human rights and the interdependence of all people concerning climate 

change causes and impacts, the obstacles to communitarian theories - such as 

that of De-Shalit - can be overcome. Thus an extension of the notion of community 

across national boundaries and into the future can provide a further basis of an 

obligation towards future generations in relation to climate change.  

Cosmopolitan justice theories have been criticised for failing to indicate how the 

principles can be implemented in the current global climate architecture which is 

based on state sovereignty.  For example, Page (2008: 570) states that ‘it remains 

unclear how Caney’s methodological individualism can be operationalised given 
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the national focus of current global architecture.’  However, cosmopolitans in reply 

argue that this gets matters the wrong way around. Global architecture should be 

brought into alignment with cosmopolitan justice principles not the reverse.59 

Indeed in chapter 5 below I use justice principles to critique the current 

international climate change regime. While in my view the sovereign state remains 

likely to be the central component in building an effective international climate 

change regime, it is essential to see how this system needs to accommodate 

cosmopolitan justice principles.  

Elements of cosmopolitan justice are already part of the global climate change 

negotiation discourse, for example the concept of equal per capita emissions 

espoused by India (below chapter 5). In addition, international climate change 

negotiations inevitably reflect national climate change policies.  In the national 

climate change policy debate the concept of equality which is at the heart of 

cosmopolitan justice is likely to play a very significant role, including application to 

the difficult issues of intergenerational justice.  

2.9 Trusteeship/stewardship 

Brown Weiss’s theory of intergenerational equity includes the idea of a ‘trust’ 

with each generation holding the earth ‘in trust’ for future generations (Brown 

Weiss 1989: 17).  The essence of Brown Weiss’s theory is that: 

…each generation should be required to maintain the quality of the planet so 
that it is passed on in no worse condition than the present generation 
received it, and should be entitled to a quality of the planet comparable to the 
one enjoyed by previous generations. (Brown Weiss 1989: 38) 

Brown Weiss (1989: 17) argues that human beings ‘as a species, hold the natural 

and cultural environment of our planet in common, both with other members of the 

present generation and with other generations, past and future.’ She goes on to 

argue that each generation, at any given time, is a ‘trustee of the planet for future 

generations’ and derives from this trusteeship an obligation to ‘care for the planet’ 

and an obligation towards future generations to pass on the planet in no worse 

condition.60  
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The concept of a trust has parallels with theories of ‘stewardship’ which seek to 

ground intergenerational equity on a religious, particularly Christian basis, where 

for example, human beings are under a duty to take care of God's creation.61  A 

difficulty with Christian arguments in favour of stewardship is that the Bible can 

also be interpreted as justifying the exploitation of nature (Gillespie 1997: 71-76).  

A good example is the American Interior Secretary in the early 1980s, James 

Watt, who ‘justified his desire to open up nearly 800 million acres of Federally 

owned land to immediate corporate exploitation because his ‘responsibility is to 

follow the Scriptures which call upon us to occupy the land until Jesus returns.’ 

(Brown 1981 in Gillespie 1997: 73).  Without belief in a deity it is difficult to see on 

what basis this notion rests.  Moreover, conflicting interpretations of the Scriptures 

present difficulties in grounding intergenerational equity on a religious basis.62   

It seems to the author that the notion of a trusteeship is a somewhat artificial 

construct designed to restrain human beings’ domain over nature (Lowe 1999: 27). 

The concept of a ‘trust’ assumes ‘ownership’ of the earth's resources in a deity or 

other entity (Goodin 1985: 175), and therefore rests on a basis upon which 

agreement may be very difficult to reach. However, this is not to deny that the 

legal notion of a 'trust' may provide a vehicle for implementing obligations towards 

future generations in relation to climate change (see 5.4). 

2.10 Sustainability 

Does sustainability discourse provide a basis for intergenerational equity? 

Vanderheiden (2008: 132-138) seeks to justify an obligation to future generations 

in the climate change context on the basis of the concept of sustainability.  He 

posits the question of whether ‘there exists a moral obligation to manage the 

atmosphere in a manner consistent with its sustainable use.’ (Vanderheiden 2008: 

133). He argues that a duty of resource conservation may be found through 

‘consideration of the nature of environmental harms’ (Vanderheiden 2008: 133). 

He points out that: 

…for conservation to be effective, a steady commitment to its imperatives 
over time is required.  A law that mandated sustainable forestry practices on 
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every day but Sunday would obviously be ineffective in maintaining a 
sustainable forest (Vanderheiden 2008: 133). 

He argues that conservation imperatives must allow for causal chains which 

stretch over time (Vanderheiden 2008: 133). This argument seems to be circular in 

that ‘conservation’, or ‘sustainability’ includes within its own definition an obligation 

which extends over time (Vanderheiden 2008: 132). But it is the basis of this 

obligation that is the question, so Vanderheiden’s argument seems to assume the 

obligation which he is seeking to establish. While it is correct to say that 

sustainability and conservation policies to be ‘effective’ must stretch out into the 

future, effectiveness is not what is at question, rather the justification for taking into 

account the interests of future generations. A normative rule cannot be deduced 

from an effectiveness argument.  Indeed an obligation to future generations seems 

to be the basis of sustainability rather than the other way round.63 Sustainability is 

arguably the only possible strategy for implementing effectively an obligation 

towards future generations (chapter 7 below). 

2.11 Deep ecology and future generations 

A possible objection to the harm avoidance principle and the justice theories 

discussed so far, is their basis in human values: it is harm to human interests, not 

damage to the global ecological system climate system, that triggers the harm 

avoidance obligation and human rights duties. Rawlsian theories aims to preserve 

the ecological system for the benefit of human beings. And communitarian 

theories are concern with the community of human beings. This raises the issue of 

whether it would be more convincing to base an ethical obligation to address 

climate change on a ‘deep ecology’ approach which entails assigning value to the 

global ecological system as such, with human beings just one species within this 

integrated whole.64  

The notion of ‘weak anthropocentrism’ – an environmental ethic resting on a 

human sense of harmony with nature - arguably can provide a sufficient basis to 

proscribe environmentally destructive behavior (Norton 2003: 163). Human beings 

share with other species a common requirement for clean air, water, and 

sustainable ecosystems (Norton 2003: 172). This mutuality of interests means that 
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‘weak anthropocentrism’ can ground a ‘strong sustainability’ approach: long-term 

human values require protection of the ecological system (Norton 1991: 240).65 

Thus from a practical policy point of view weak anthropocentrism points generally 

in the same direction as deep ecology approaches.  

This point applies with equal force to climate change impacts: human beings share 

with other species a dependency on a stable climatic system. So the reason to 

mitigate climate change to protect, for example, destruction of the polar bear may 

overlap with the reasons to protect human beings who also depend on the climate 

system. 

Is it true, however, that deep ecology and weak anthropocentricism always point in 

the same direction in relation to climate change policy? One area of possible 

policy divergence is in relation to plantation forests. An anthropocentric approach 

may seek to expand plantation forests given their capacity to act as carbon sinks 

(ie absorbing CO2) but this could reduce biological diversity and in this respect 

harm the global ecological system. But even on this issue, a strong argument can 

be made for maintaining biological diversity and seed varieties as a large gene 

pool can assist human beings in adapting to climate change through eg 

developing drought resistant crops (Food and Agricultural Organisation (FAO) 

1997).  A further point of possible divergence is in relation to climate change 

adaptation. The fact that climate change has already sped the extinction of various 

plant and animal species (Maclean and Wilson 2011) may suggest that human 

beings are more resilient than other animals and therefore not necessarily sharing 

their interests. But this may be simply an issue of the timescale involved with 

human beings’ long term survival as a species equally threatened if strong 

mitigation action does not occur. Climate change science does not give any 

definite answer to this question (1.1.2 above).  

The advantage of arguing from an approach resting on human values is that it 

avoids thorny problems entailed in deep ecology approaches including how to 

decide on priorities in relation to harm to human beings and other species. Deep 

ecology approaches arguably do not have any coherent account of value in cases 

of conflict between different species (Stone 2007: 199). Furthermore there is no 
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single non-anthropocentric standpoint with ecocentricism, biocentrism, sentientism 

in conflict with one another on certain issues (Hayward 2005: 35).66 But, an even 

more fundamental concern is that deep ecology approaches may be less 

persuasive to many people, whereas approaches building on traditional 

anthropocentric theories of justice and ethics may have more chance of gaining 

traction and ultimately building a global consensus for action on climate change.  

Andrew Light makes this point in relation to environmental protection generally, 

arguing for ‘practical pluralism’ in environmental ethics which seeks to ‘create links 

between already existing moral priorities in specific human communities and the 

ends of environmental concerns’ (Light 2003: 234). He thus draws links between 

the concept of human beings being part of nature found in a number of cultural 

and religious systems including Naess’s deep ecology, early Christianity, 

Buddhism and Spinoza’s philosophy (Light 2003: 234). 

So the approach taken in this book is human centred and rooted in a concept of 

human beings being part of and dependent upon the global ecological system 

including the climate system. The approach taken is not hostile to deep ecology 

approaches but rather sees them - at least in relation to climate change - as 

pointing in the same policy direction with the hope that by building on existing 

human- centred ethical and justice theories, strong action on climate change is 

more likely to become a reality. 

2.12 The basis of an obligation to future generations: conclusion  

This chapter has established that current generations have an ethical 

obligation towards future generations to take strong mitigation action to avoid 

anthropogenic harm to the climate system. This approach rests on the premise 

that ‘respect for human dignity’ requires respect for core human rights of life, 

health and subsistence. These core human rights and respect for human dignity 

comprise widely shared values (2.1). A harm avoidance principle represents the 

corresponding ethical obligation or duty corresponding to these core human rights. 

In the context of climate change, this ethical obligation arises given the high 

probability of current generations’ actions impacting on future persons’ core 

human rights. While there are strong arguments for a ‘human right to an adequate 
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environment’ and a ‘human right to a stable climate,’ to date these moral rights 

remain controversial. This is not to deny the validity of an approach based on 

these environment/climate based rights. The approach taken in this book, 

however, is to rely upon the less controversial human rights to life, health and 

subsistence which are adequate in generating ethical obligations towards future 

generations.  

We saw that objections to the notion of future persons possessing rights are 

unconvincing as they ignore the fact that ethical obligations are not dependent on 

knowledge, or the identity, of the actual persons harmed. These approaches also 

ignored the prospective nature of all human rights duties. 

Turning to theories of justice, we saw that Nussbaum and Sen’s capabilities 

approach provides a solid basis for an overarching obligation towards future 

generations to preserve their capabilities. While the impartiality and equality 

principles embedded in Rawlsian theories remain appealing, Rawlsian theories 

remain inadequate to address intergenerational aspects of climate change, as they 

cannot deliver principles sufficiently detailed and applicable independent of the 

time context in which policy choices are being considered.  

Reciprocity-based justice theories were found to be problematic in grounding an 

obligation towards future generations owing to the generally one-way relationship 

between current and future generations. However, communitarian theories - if 

combined with cosmopolitanism - can provide a basis for an obligation towards 

future generations on the basis of a global community extending into the future, 

based on core human rights and the causal interdependency of people in relation 

to climate change. Crucially, the obligations involved extend across national 

boundaries.  

While the analysis in this chapter has focused on obligations towards future 

unborn generations, strong climate change mitigation action can also be grounded 

on the need to take into account the interests of people alive today, particularly 

given the interest of younger people to eventually bring children into the world in a 

context where their children's future is not imperilled. In this sense the duty to take 

climate change mitigation action may - at least partly - be based on self-interest 
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given the inextricable link between the interests of parents and grandparents and 

their children and grandchildren.67 

This chapter has sought to establish an overarching ethical obligation on those in 

positions of power to mitigate climate change in order to protect the core interests 

and human rights of future generations. This obligation entails an ethical obligation 

on states but nevertheless remains incomplete in a number of respects. The 

content of the obligation is to take strong mitigation action to ensure that the 

climate system is not pushed over a threshold which results in significant harm to 

the core interests and human rights of future generations. But how exactly is this 

threshold to be defined? This and other important issues remain unresolved. 

These issues include the rate at which mitigation should occur - entailing 

balancing the interests of contemporaries and future generations, determining 

which states have this ethical obligation (eg only developed) and consequent 

mitigation burden, the relevance of historic emissions and knowledge of 

emissions. These further issues can only be addressed by application of 

distributive justice principles which are taken up in the next chapter. 
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constituting ‘moral thresholds’ below which persons ought not to be allowed to fall (2010a [2010] 
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12 See contrary view of Freeman (2011: 119). 
13 Thus (Donnelly 2007: 286) argues that human rights have a functional universality. However, the 
theory of ‘modernity’ as a    universal process entailed in this approach would need to be 
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27 Bell relies on Griffin, (2008: 35). 
28 Waldron (1984: 183) quoted in Page (2006:144). 
29 Hiskes uses to the term ’basic’ rather than ‘core’ but the meaning is the same. 
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31 Bell relies on Elliot, (1989: 162).  
32 Quoted in Page (2006: 143). 
33 Discussed in Derek Bell (2011: 106).  
34 Vanderheiden relies on Feinberg (1996:139).  
35 quoted in Bell 2011:107.  
36 For rebuttals of the non-identity problem see Tremmel 2009: 39-46 and Caney (2006: 255, 268). 
37 The same argument applies to obligations based on future persons’ human rights: see Derek Bell 
(2011: 109-110). 
38 Judicial authority for this is Tyrer v United Kingdom (1978) 2 EHRR 1.  
39 The Intergovernmental Panel on Climate Change (IPCC) states that ‘The preponderance of 
evidence from models suggests that moderate local increases in temperature (to 3ºC) can have 
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report goes on to state that the increased frequency of severe weather events will 
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40 Principle 3.  
41 Article 3.4.  
42 Cf Sands (2012: 206-217).  
43 Sen, however, opposes the idea of a list.  See Robeyns (2011: 14-17).    
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savings upon which such an obligation rests but this is strictly outside of his theory of justice (2.6.1 
below). 
49 A deeper problem with these theories is that they assume all behaviour is selfish. Moreover they 
fail to capture the sense of fairness in common sense morality: social institutions such as friendship 
and marriage can't survive on the basis of direct reciprocity, see Hiskes (2009: 52-53).   
50 Quoted in in Tremmel 2009: 194. 
51 Tremmel (2009: 196) seeks to meet this objection by stating ‘But if it were possible to ask an 
average member of the next generation, what would his answer be? Surely "yes".  Almost 
everything seems to be better than not to-exist.’  But he goes on to acknowledge Partridge’s 
argument that this involves making comparisons between a certain condition of living and ‘never 
existing’ which is invalid (Partridge 2007: 14 in Tremmel 2009: 196).  Tremmel (2009: 196) goes on 
to point out that the average representative of the next generation might in fact say that they would 
like to accept the positives - democracy and satellite TV, but reject the negatives such as AIDS and 
poverty.  Tremmel's (2009: 196) response is that the so-called ‘cherry picking’ is unfair just as it 
would be under private law in the case of a private inheritance which cannot be partly rejected.  But 
surely this is a weak argument as a private inheritance can be completely rejected in a way that is 
simply not possible with intergenerational inheritance.  It is difficult not to agree with Page (2006: 
123) that the lack of voluntariness remains a difficulty in this argument. See further discussion in 
Page (2006: 121-124). 
52 Page  touches on this but does not develop it, stating that it is hard to believe that it may be 
appropriate for present persons to save goods rather than pass them on to future generations 
‘when the persons concerned are impoverished members of developing countries’ (Page 2006: 
121). 
53 Note however that Rawls is not consistent in his formulation - see the careful analysis by 
Tremmel (2009: 156-157).   
54 For example, GiIlespie (1997: 124). 
55 in Dobson (ed) 1999: 73). Interestingly, the Stern Review on Climate Change (2007: 42) reflects 
closely Brown Weiss’s concept of intergenerational equity.  Stern (2007: 42) argues that while 
some resources are substitutable, at the basic level ‘the global environmental and ecological 
system’, which provides us with life ‘support functions’ cannot be substituted’ (emphasis added). 
56 In Hiskes (1995: 15). 
57 Building on communitarian theory Hiskes (1995) argues that a shared sense of community is 
linked to a nation's identity and values. He invokes a concept of ‘reflexive reciprocity’ (Hiskes 1995: 
58-63). His argument is that by taking action now to conserve the air, water and soil quality we will 
in turn protect these elements for future generations to enjoy as well (Hiskes 1995: 60). He further 
argues that there is a reciprocal relationship of identities involved as well in that an obligation to 
future generations is linked to a continuation of our own cultural identity (Hiskes 1995: 65). Hiskes’ 
first argument when applied to climate change seems difficult to sustain. It is true that action now to 
curb greenhouse gas emissions will to some extent benefit those alive today as well as those living 
in the future.  Thus for example reducing carbon emissions will immediately reduce air pollution 
and related health problems.  But where is the reciprocity in this?   If reciprocity is defined as a 
mutual exchange of benefits Hiskes’ argument is unconvincing.  Hiskes’ argument rests on a notion 
of reciprocity which seems too divergent from other definitions. Future generations will not convey 
any advantage to current generations.  Moreover, deep cuts in greenhouse gas emissions taken 
now for the sake of those in the future will involve an imbalance in that the greater economic costs 
of such action will be incurred now with the greatest benefits flowing to those born in the future. 
58 Referred to in Harris (1995: 103).    
59 Thank you to Robert Kirby for pointing this out. For a defense of the Cosmopolitan approach see 
Caney 2005. 
60 The ‘assets’ must be conserved so that ‘those coming after receive equal assets’: Brown Weiss 
(1989: 3, 17, 25).  
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63 Barry takes an opposite view arguing that sustainability is a necessary condition for 
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64 See Eckersley (1998: 374) and Hay (2002: 27-29). 
65 Referred to in Hay (2002: 60). 
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above. See also Wissenburg (1999) in Dobson (1999: 174). 
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3. Content of justice-based obligations towards future 

generations in the context of climate change 

3.1 Introduction 

I argued in the previous chapter that contemporaries have an ethical 

obligation to take climate change mitigation measures for the protection of future 

generations. This obligation rests on a harm avoidance principle, core human 

rights to ensure human dignity - to which persons are entitled regardless of when 

and where they are born, and a transgenerational community extending into the 

future. These broad obligations are, however, incomplete and insufficient to deal 

with the distributional justice issues inevitably involved in determining how the 

mitigation burden should be fairly distributed between current and future 

generations, including the rate at which mitigation should occur.1 These 

distributional justice issues are the central concern of this chapter. The approach 

of this chapter is to identify a number of ‘Justice Principles’ which must be met to 

deliver justice for future generations in relation to climate change. The justice 

principles provide a basis for assessing the current international climate change 

regime (pursued in chapters 4 and 5 below). The principles also provide the basis 

for examining how the international regime should be reformed (chapter 7 below).  

The principles proposed are abstract and have - to varying degrees - found 

concrete reflection in the UNFCCC, include, for example, the precautionary 

principle and the duty of cooperation. But inclusion of principles in this manner 

does not guarantee that they have a deeper legitimacy which can only be 

demonstrated if they reflect widely shared notions of ethics or justice.  There are 

interesting parallels here with human rights law. Inclusion of particular rules as part 

of international human rights law is not enough in itself to demonstrate the 

legitimacy of such rules. Legitimacy requires that such rules reflect widely shared 

values.2 The latter is important as it provides a basis for legitimacy, essential for 

such rules to ensure compliance (Franck 1995: 26). My starting point is that similar 
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considerations apply in relation to international law rules relating to climate 

change.  

The principles proposed in this chapter are not derived from one single theory of 

justice, but rather are derived from three overarching principles. These 

overarching principles are a core human rights principle, a responsibility for harm 

principle and a capacity to pay principle. The core human rights principle provides 

that all members of current and future generations have a human right to life, 

health and subsistence essential for human dignity with a corresponding obligation 

on governments to safeguard these moral rights. The responsibility for harm 

principle requires one to clean up one’s proportionate share of damage. The 

capacity to pay principle provides that those with the most resources should 

contribute the most to addressing an environmental issue. As in chapter 2 it is 

possible to object that these theories are based on the Western philosophical 

tradition and therefore inadequate as a basis for establishing a global consensus 

on climate change mitigation. However, it was pointed out (2.1) that human rights 

are owed to all persons regardless of where and when they live and reflect widely 

shared values. Furthermore, the principle of ‘equality’ is integrally connected with 

human rights in the sense that all persons are equally entitled to core human 

rights. It is thus an integral component of widely shared core human rights. Thus 

the Universal Declaration of Human Rights refers to ‘the equal and inalienable 

rights of all members of the human family.’3   

The principles of responsibility for harm and capacity to pay are logical corollaries 

of the principle of equality. A failure to follow the responsibility for harm principle 

would mean that inequality is magnified because a person who has benefited from 

an activity does not take responsibility to clean up the resultant mess but rather 

this burden is shifted onto another person (Shue 1999 [2010]: 103; see 3.5.6 

below). Similarly, a failure to follow the capacity to pay principle would involve 

magnifying inequalities as this would entail flat rates of contribution which would 

result in outcomes which ignore parties differing starting points (Shue 1999 [2010]: 

106; see 3.5.8 below). 
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Recall that it is clear from climate change science that a total decarbonisation of 

the global economy by 2050 is required to avoid dangerous levels of harm. The 

distributional justice issue is therefore how to allocate fairly a limited resource - 

permissible GHG emissions or in short hand - a trillion tonnes of CO2 (chapter 1 

above). The issue can also be characterised as how to allocate access to the 

atmospheric sink, the atmosphere capacity of which is limited (3.5.4 below). The 

justice principles proposed apply equally regardless of whether the distributional 

issue is couched in terms of a limited budget or limited atmospheric sink. This is 

because a restricted budget allocation of GHG emissions is required to preserve 

the atmospheric sink.  

This chapter maintains that the three principles outlined above need to be 

combined with the distributional justice principles entailed in sufficiency and 

equality views of justice in order to apportion fairly the global GHG budget 

between now and 2050. Put simply, sufficiency views of justice put priority on 

achieving a basic subsistence level for as many people as possible (Page 2006: 

85-95). The sufficiency notion of justice is a corollary of the core human rights to 

life, health and subsistence in that the latter entails the notion of a threshold below 

which no person should be allowed to fall. In assigning appropriate climate change 

burdens a sufficiency principle involves ensuring that the poor - both contemporary 

and future - are able to achieve a basic subsistence level of existence.  

Equality approaches to justice aim at equalising social economic opportunities or 

outcomes (Page 2006: 79-80).4 My methodology in applying a notion of equality to 

the distribution of GHG emissions involves a number of assumptions. Firstly, that 

GHG emissions correspond roughly with economic development (3.3 below). 

Secondly, that the global atmosphere is a public good, appropriate for application 

of an equal access argument. And thirdly, the widely shared value of ‘equality’ in 

relation to core human rights provides a basis for extension of equality in relation 

to the distribution of GHG emissions. The latter is crucial because it underpins the 

legitimacy of the equality approach suggested in this chapter.   

The sufficiency view of justice has legitimacy as an extension of the core human 

rights to life, health and subsistence essential for human dignity.  Reflecting this 
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legitimacy, the sufficiency concept of justice in various formulations has been 

endorsed by the global community and reflected in a number of international 

instruments. This includes, for example, the UN Millennium Development Goals 

adopted by the UN General Assembly by consensus in 2000.5 These included an 

affirmation as a ‘fundamental value’ (para 6) the notion of ‘equality’ and that no 

individual and no nation must be denied the opportunity to ‘benefit from 

development.’ Chapter III of the same declaration entitled ‘Development and 

poverty eradication’ has an implicit notion of sufficiency, in the objective of halving 

by 2015, ‘the proportion of the world’s people whose income is less than one dollar 

a day and the proportion of people who suffer from hunger’ (para 19).   

This chapter argues that sufficiency and equality notions of justice provide a sound 

basis for distributing the mitigation burden between current and future generations. 

What this means is that in apportioning the global budget of GHG emissions 

between now and 2050 this should be done primarily on an equal per capita 

emission basis (3.5.9 below). However, the poor should be required to reduce 

emissions last given the need to respect their sufficiency requirements tied to 

GHG emissions. The responsibility for harm principle, in light of the historic 

emissions of industrialised countries means that these countries should bear the 

major share of funding costs for meeting such targets (Barry and Pickering 

forthcoming 2013) (below 3.5.6). Both sufficiency and equality principles point in 

the same general direction in terms of industrialised countries bearing the lion's 

share of responsibility for climate change mitigation although this will need to be 

modified as developing countries’ emissions increase. However, the imperative of 

environmental effectiveness means that although current and future generations 

have equal value, the mitigation burden assigned to current and future generations 

cannot be equal: current generations must do proportionally more than their 

immediate forebears to avoid dangerous anthropogenic climate change. 

 While the focus here is on intergenerational justice, this issue inevitably becomes 

entangled in issues of intra-generational justice as one argument is that the needs 

of the poor now should take priority over the needs of future generations. Indeed 

the focus on poverty alleviation remains central in recent high-level policy and law 

instruments such as the outcome of the Rio Plus 20 Conference.6 The justice 
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issues addressed in this chapter relate to substantive justice. The procedural 

justice issues described in chapter 1 above are further addressed in chapter 7 

below.  

This chapter is structured as follows. Section 3.2 examines key threshold issues 

including the issue of who is the bearer of a justice obligation (states or 

individuals), and the commodity which is being made subject to distributional 

principles (e.g. GHG emissions). Section 3.3 examines the overall effectiveness 

requirements of a global climate regime, within which distributional justice 

principles must operate. It is argued that effectiveness requires duties of 

precaution and cooperation. In section 3.4 duties of fair distribution are examined. 

The core human rights principle justified in chapter 2.1 as reflecting widely shared 

values entails ascribing equal value to persons regardless of when they happen to 

be born (3.5.1). This principle requires for its implementation an obligation to 

implement sustainable development (3.5.2), a duty to ensure equality of access to 

the atmospheric sink (3.5.4) and an equal per capita emissions approach (3.5.9). 

A responsibility for harm principle is proposed (3.5.6) according to which a person 

who caused harm is responsible for clearing up the harm and/or compensation 

proportionate to their share of the damage. Various objections to the principle are 

discussed, including the claim that a lack of knowledge by industrialised countries 

prior to 1990 that they were harming the environment by their GHG emissions 

exonerates them for responsibility for their historic emissions (3.5.7(b)). Also 

discussed is the objection that contemporaries cannot be held responsible for their 

forebears acts (3.5.7 (c)). A capacity to pay principle is proposed, according to 

which the parties with the most resources should contribute most to a common 

endeavour (3.5.8). Various less convincing approaches are critiqued. These 

include the notion of ‘subsistence emissions rights’ which is problematic as it 

assumes no upper limit to emissions (3.5.10). Also problematic is the notion of 

equalising the marginal costs of climate change mitigation for each nation which is 

flawed as it assumes the fairness of current emissions levels (3.5.11). The 

discussion then turns to which the extent a climate regime should itself seek to 

address issues of global poverty (3.6). In concluding (3.7) it is argued that a notion 

of justice that requires each generation to make equal proportionate efforts - 
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compared with prior and future generations - in terms of climate change mitigation 

is untenable given the effectiveness imperative in which current Justice Principles 

must operate. 

3.2 Whose obligation? 

A threshold question is who is the bearer of a justice obligation? The harm 

avoidance principle discussed in chapter 2 placed an obligation on those 

exercising political power in the current generation to refrain from causing harm.  

Given that the focus of this book is on international law, the subjects of which are 

states, the key focus will be on international justice ie the level of mitigation to be 

borne by states. However, the ethical principles discussed in this chapter are 

ideally conceived of as applying at an individual level where individual human 

beings are the bearers of the proposed justice - based obligations, while 

implementation of these principles in the real world must be achieved through 

collective entities including states (Page 2006: 173).  This chapter is concerned 

with intergenerational justice defined as how the mitigation burden should be 

distributed by the current generation vis-à-vis future generations (chapter 1 

above). Our focus will be on current generations’ obligations, exercising their 

duties through ‘states’.  

3.3 Justice with respect to what? 

A further threshold issue is: justice with respect to what? What is the 

commodity which is being made subject to distributional principles?  Some have 

suggested that distributing GHG emissions is a short hand for distribution of the 

benefits or the right to engage in emission generating activities or even economic 

development itself (Meyer and Roser 2010: 232). While there does seem to be a 

rough correlation between emissions and economic progress (Janssen et al 1992; 

Tremmel and Robinson forthcoming: 19), this correlation is only very rough as 

economic progress is an overly narrow measure of ‘development’, and energy is 

only one component of ‘development’. There is thus no one-to-one relationship 

between GHG emissions and economic progress (Tremmel and Robinson 

forthcoming 2012: 2).  Nevertheless it is the correlation - albeit rough - between 
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economic progress and GHG emissions which accounts for why justice-related 

issues to addressing climate change rapidly merge into discourses about justice 

and development (3.6 below). The approach adopted here is to examine 

distributional issues in relation to GHG emissions themselves, on the basis of their 

rough correlation with economic progress. Furthermore, it is recognised that 

sensitivity to the broader development issues at stake is necessary in order to 

seek solutions considered to be fair. 

In this chapter I examine distributional justice issues, firstly, in relation to a limited 

budget of GHG emissions and secondly, the global atmosphere conceived as a 

sink which can only absorb a certain amount of GHG emissions without dangerous 

harm occurring to the global climatic system (3.5.4 and 3.5.9 below).  In each of 

these framings of the issue, the Justice Principles will be applied directly to GHG 

emissions given their rough correlation with economic development. 

Before discussing these Justice Principles, it is necessary to be clear about the 

overarching objective within which these principles operate and to this issue we 

now turn. 

3.4 Environmental effectiveness: avoiding dangerous anthropogenic 
harm to the global climate 

3.4.1 Effectiveness 

Effectiveness is a key requirement for delivering justice for future generations 

because without an effective international climate change regime, future 

generations who did not create the climate change problem will suffer significant 

harm.  Thus effectiveness is linked to the harm avoidance principle posited in 

(chapter 2 above).  It is also linked to the notion of human rights; current 

generations have an obligation to put in place an effective international regime in 

order to protect the human rights of future generations. Thus effectiveness is 

central in evaluating what justice requires of current generations towards future 

generations in addressing climate change.  



90 

I would propose the following effectiveness imperative (EI) which is derived from 

article 2 of the UNFCCC.7 

EI:  An international climate regime is effective if it involves stabilisation of 
greenhouse gas concentrations in the atmosphere at a level that would 
prevent dangerous anthropogenic interference with the climate system.  

Deciding what constitutes ‘dangerous anthropogenic interference’ necessarily 

involves a value choice (Oppenheimer and Petsonk 2005: 195, 205). Defining 

what is ‘dangerous’ has involved pointing to geophysical changes and biological 

responses but also socio-economic and even cultural responses (Oppenheimer 

and Petsonk 2005: 206-208). On the face of it, pointing to the risk of irreversible 

damage has an attraction in terms of identifying a concrete threshold and meshes 

with the concept of tipping points referred to in chapter 1. However, a complication 

here is that some climates change related processes - such as the destruction of 

coral reefs by thermal bleaching - may already be irreversible (Oppenheimer and 

Petsonk 2005, 195, 208). The international community agreed at the Copenhagen 

climate change Conference of Parties (COP) that keeping the earth's temperature 

below a rise of 2°C was a suitable way of defining precisely this objective (United 

Nations (2009), Copenhagen Accord para 2), even though the national mitigation 

commitments of countries announced at Copenhagen, and since, fell short of this 

objective.8 As we saw in chapter 1, this translates into a global budget of a trillion 

tonnes of CO2 available up to 2050.   

A reader might consider that this is just stating the obvious. But environmental 

effectiveness is crucial. This is particularly so given that one of the strong 

discourses in the global climate change negotiations has been a discourse of 

emission rights linked to a right to development (below chapter 6).  This discourse, 

if not placed within an effectiveness framework carries the risk that future 

generations are sacrificed for the sake of contemporaries (below 3.5.10). 

An effectiveness principle is also an essential part of a strong argument for 

rejecting high discount rates advocated by some economists (chapter 1 above). 
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3.4.2 Duty of Precaution 

The so-called ‘precautionary principle’ (PP) involves the notion that  ‘[w]here 

there are threats of serious or irreversible damage, lack of full scientific certainty 

shall not be used as a reason for postponing cost-effective measures to prevent 

environmental degradation’ (Rio Declaration on Environment and Development, 

Principle 15). The precautionary principle has legitimacy as an ethical obligation as 

it is a logical consequence of the harm avoidance and core human rights principles 

posited in chapter 2. If we wait for a high level of certainty in the science, this will 

involve acceptance of a high risk of inflicting (avoidable) damage to the basic 

intersts and core human rights of future generations. On the other hand if action is 

taken to mitigate climate change impacts, and the climate change problem turns 

out to be not as harmful as expected, then this would be a comparatively benign 

result (Shue 2010: 148).  

We have seen from chapter 1 (1.1) that there is not scientific uncertainty in this 

field in the sense that it is widely accepted by climate scientists that anthropogenic 

GHG emissions cause significant and long-term harm. Strictly therefore the 

precautionary principle does not apply. There is, however, uncertainty in the rate 

of climate change and regional impacts (1.1.3 above). This uncertainty has been 

used by some to create a perception of uncertainty in the broader sense, and in 

combating this perception, the precautionary principle retains value to ensure 

justice for future generations.9  

The ethical legitimacy of the precautionary principle in the climate change context 

is reflected in its incorporation in the UNFCCC (Article 3(3)) as follows: 

The Parties should take precautionary measures to anticipate, prevent or 
minimize the causes of climate change and mitigate its adverse effects. 
Where there are threats of serious or irreversible damage, lack of full 
scientific certainty should not be used as a reason for postponing such 
measures, taking into account that policies and measures to deal with climate 
change should be cost-effective so as to ensure global benefits at the lowest 
possible cost. 

The PP as a principle of international law is discussed in chapter 5 below. 
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3.4.3 Duty of cooperation 

The duty to avoid harm to future generations flowing from climate change 

and to respect their human rights entails a duty to create the necessary institutions 

or reform such institutions that can deliver this obligation. This follows from 

application of Henry Shue’s notion of ‘mediating institutions’ which ‘stand between 

the right bearers and duty bearers’ (Shue 1988: 703), thus providing a bridge 

between individual responsibilities and the establishment of necessary institutions 

to implement these obligation at an institutional level.10  

While Shue’s analysis was based on implementing the right to food, a similar 

argument can be made here based on the interdependence between individuals 

and institutions in relation to climate change. Thus we saw in chapter 2 that there 

is arguably a trans-generational community in relation to climate change extending 

into the future, based on the causal relationship involved with current generations 

potentially harming future generations by a failure to mitigate GHG emissions.  

Moreover, such a community is recognised by the obligation to ensure 

intergenerational equity in the UNFCCC (1.10) and in the doctrine of sustainable 

development (3.5.2 below), even though the implementation of these principles 

remains very weak.  

A further extension of the duty to create appropriate institutions, is the duty on 

states to cooperate in creating an effective global regime. 

Because of the global nature of the climate change problem (see above chapter 1) 

an effective climate change regime will only be put in place if countries are willing 

to make compromises which involves working in good faith towards a shared 

objective, where the effectiveness of the overall global climate change regime is 

paramount (Posner 2010: 178). The following ethical duty of corporation principle 

(DOC) is therefore proposed as a corollary to the effectiveness principle: 

States are under an ethical obligation to cooperate in good faith in 
establishing an international regime which achieves the effectiveness 
imperative (EI). 

This principle is reflected in international environmental law and the climate 

change regime (chapter 4 below). However, it does not in either its ethical or legal 
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form take us very far as it begs the question as to how the burden of mitigation 

should be distributed, and it is to this distributional justice issue we now turn. 

3.5 Duties of fair distribution 

My central argument is to propose three overarching justice principles 

essential for delivering intergenerational justice with respect to climate change 

mitigation. These are: 1) a core human rights principle; 2) a responsibility for harm 

principle and 3) a capacity to pay principle. My argument is that an international 

climate change regime must combine these principles, together with equality and 

subsistence distributional justice principles, in order for it to meet the minimum 

requirements of justice.  

3.5.1 Core human rights 

The core human rights principle (following Caney and Shue - see above 

chapter 2) may be expressed as follows: 

PI  All persons born now and in the future have an equal right to life, health 
and subsistence.  

This principle is based on a non-discrimination principle and is linked to the notion 

of respect for human dignity. As Simon Caney points out, to ascribe lesser value to 

persons just because they are born in the future entails discrimination which is as 

unjustifiable as discrimination based on race or gender (Caney 2009: 168). When 

a person happens to be born is irrelevant to their value as a person. 

The corollary to PI is an obligation on governments to ensure that persons are 

guaranteed rights to life, health and subsistence. However, ascribing equal value 

to persons regardless of when they happen to be born cannot be equated to 

policymakers necessarily having to give equal weight to current and future unborn 

generations. To give equal weight to future generations in this manner would 

involve the interests of future generations swamping the interests of 

contemporaries (Barry 1977: 273). However, PI does entail an ethical or normative 

approach to ‘discounting’ (above chapter 1).  
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Implementation of the core human rights principle requires adoption of three 

further sub-principles. These are PI(i) an obligation to implement sustainable 

development, PI(ii) a duty to ensure equal access to the atmospheric sink, and 

PI(iii) a duty to implement a modified equal per capita emissions approach.   

3.5.2 Sustainable development 

Acceptance of an ethical obligation to avoid harm in the climate change 

context entails an implementation principle expressed as follows: 

IP (i) All persons born now and in the future have collective rights to 
sustainable development. Governments have a corresponding ethical 
obligation to implement sustainable development.  

This principle is entailed by the harm avoidance principle as without sustainable 

development future generations’ basic interests and core human rights would be 

harmed. Crucial in this sub-principle is the definition of sustainable development. 

There is a bewildering array of definitions. However, the most widely recognised 

definition of sustainable development is that of Brundtland as: ‘development that 

meets the needs of the present generations without compromising the ability of 

future generations to meet their own needs’ (World Commission on Environment 

and Development 1987: 43). This definition entails a notion of intergenerational 

justice. 

The Brundtland definition, however, leaves unclear what precisely is to be 

sustained, and whether the obligation is to maintain overall human wellbeing or 

merely to ensure that one’s successors have the ability to lead reasonable lives 

above a basic subsistence level.11 Given the range of definitions of sustainable 

development, the approach taken here is, following Carmody (2012: 70) to take a 

broad definition of sustainability which encompasses many narrower definitions. 

Sustainable development is defined as embracing: ‘economic and financial 

stocks’; ‘human stocks’, (including ‘wealth embodied in labour and skills’); 

‘environmental stocks’, (which include eco-systems and the atmosphere); and 

‘social stocks’ which includes ‘institutional arrangements’ and ‘interpersonal 

networks individual rights and freedoms’ (Carmody 2012: 70-71).12  
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Sustainability involves the ‘maintaining or increasing’ of wellbeing across 

generations including in relation to these elements. In order to achieve this, trade 

offs may be necessary for example between or within environmental and 

economic stocks. This has led to two different versions of sustainability - ‘strong’ 

and ‘weak’ sustainability. ‘Weak sustainability’ is where all the different forms of 

stocks are considered to be completely substitutable. In contrast ‘strong 

sustainability’ is where no substitution is permitted between these various stocks 

(Carmody 2012: 72). Real world policy making tends to lie ‘somewhere between 

these two extremes’ (Carmody 2012: 72).  

Strong sustainability should apply at least in relation to stocks, such as elements 

of the ecosystem upon which human beings depend, that are not substitutable 

(Carmody 2012: 73) as otherwise there is a risk of well-being suffering.  However, 

it can be difficult to determine precisely which elements are substitutable.13 

Avoiding dangerous anthropocentric climate change is required by strong 

sustainability given human beings’ wellbeing is dependent on ecological systems 

of which the global climate system is a vital part.14 The UNFCCC states that 

Parties ‘have a right to, and should promote sustainable development’. What this 

means as an international law obligation is discussed in chapter 4 below. 

We have seen that sustainable development has embedded in it an ethical 

obligation on current generations in relation to future generations. However, it is 

important to define more clearly exactly how the mitigation burden should be 

distributed between current and future generations in relation to climate change 

and to this issue we now turn.  

3.5.3 Duty to balance current and future generations’ interests 

While sustainable development, as defined above entails an obligation 

towards future generations it remains unclear what weight should be given to the 

respective interests of current and future generations in climate change mitigation. 

This issue is difficult given that a shift to a carbon neutral economy cannot be 

achieved without at least short-term serious social dislocation and suffering. 

Identifying justice principles that can resolve potential conflicts between current 
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and future generations in this context has been relatively unexplored (Gardiner 

2004 [2010]: 15). 

Some broad principles seem clear.  Firstly, so-called ‘no regrets’ climate change 

action should be taken immediately by governments, in other words measures with 

short and long-term economic and mitigation benefits such as energy-saving and 

reducing pollution from cooking stoves in developing countries (Gardner 2004 

[2010: 13). Secondly, governments need to work towards restructuring their 

economies so that a rapid move to a zero carbon economy becomes possible 

within the timeframes indicated by scientists. How these policy imperatives should 

be reflected in an international climate treaty regime is a theme taken up in 

chapter 7 below.  

In relation to weighing the interests of future and current generations’ interests in 

relation to climate change, I would propose the following structural reform 

implementation principle: 

IP (ii) Policymakers should not delay structural economic reforms necessary 
to ensure the protection of the long-term interests of future generations while 
minimising harm to the core human rights of current generations.  

The idea behind this principle is to place an onus on policymakers to implement 

sustainable development in a manner which minimises harm to the core rights of 

current generations. By ‘core human rights’ I am referring to the human rights to 

life, health and subsistence (chapter 2 above).  

The structural reform principle rests on a utilitarian argument combined with the 

core human rights principle expressed above in which entailed persons of current 

and future generations having equal value (chapter 3). The latter notion of equality 

can be expressed within an individual human rights framework (Caney 2009 

[2010]: 163) or in a utilitarian framework. Tremmel’s theory follows the latter in his 

principle of maximising ‘the average well-being of all members of all generations’ 

(chapter 2 above). A weakness in the latter is that it could be used to justify 

sacrificing particular social groups as long as the overall average well-being 

increases. For example, a utilitarian approach could be used to support the 

argument that current generations' well-being should be entirely sacrificed for 
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future generations if this delivers increased overall well-being for human beings as 

the number of people born in the future will exceed that of current generations 

(Barry 1977: 273).  

Such a utilitarian approach would conflict with an individual human rights approach 

whereby individual rights are inviolable and cannot be traded off against broader 

social goals.15 Moreover a utilitarian approach of this nature would violate the 

principle of equality of core rights across generations posited above as it would 

imply priority being given to future generations over and above current 

generations. 

If sustainable development is implemented with a shift to renewable forms of 

energy the potential conflict between current and future generations will lessen. 

However, the longer there is a delay in making the required deep cuts in 

greenhouse gas emissions, the greater the chance of difficult choices having to be 

made between current and future generations’ interests (Shue 2011: 313).  

3.5.4 Duty to ensure equality of access to the atmospheric sink 

The core human rights principle posited above entails an obligation to ensure 

equal access to the atmospheric sink or space.16 Thus, Neumayer has argued for 

a principle which may be summarised as follows: 

IP(iii) All persons have an equal opportunity to use the absorptive capacity of 
the planet ‘no matter where or when he or she happens to live’ (Neumayer 
2000: 188).  

Neumayer’s argument rests on science to the extent that climate change is a 

product of cumulative emissions over a long period of time (above chapter 1). He 

notes that there are limits to the natural absorptive capacity of the earth in terms of 

the gradual decay of certain greenhouse gases over time.17 This absorptive 

capacity of the earth belongs to nobody and should ‘therefore be equally assigned 

to everybody in order to give everybody equal opportunity to benefit from 

emissions’ (Neumayer 2000: 188).  
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Singer argues in a similar manner, using the analogy of a giant sink in a village 

which is used for waste (Singer 2002 [2010]: 187).  Initially waste material is put 

into the well by villagers without any apparent negative impacts. Some villagers 

are big consumers and produce a lot of waste others produce very little.  After a 

certain time it becomes clear that the waste has been accumulating and it begins 

to cause toxic impacts on a waterhole where children swim and it becomes clear 

that the village water supplies are threatened (Singer 2002 [2010]: 187).  The 

‘equality of access’ principle means that all of the villagers have equal access to 

the public resource of the sink.  However, if a minority of the villagers with high 

consumption have used up 75% of the sink capacity, fairness dictates that this 

minority of the villagers should be primarily responsible for addressing the problem 

as they received most of the benefits of the sink and used more than their share: 

assuming each villager has the same entitlement to the sink (Singer 2002 [2010]: 

188). 

Applied to climate change the ‘equal share of the atmosphere’ argument translates 

into industrialised countries having the primary responsibility to address climate 

change as they have exceeded their share of the global atmospheric resource 

(Singer [2010]: 189). Singer relies on John Locke who argued in 1690 that the 

earth and its resources were common property; appropriation of this common 

property could occur provided that there was ‘enough and as good left in common 

for others’ (Locke, (1690) [1980]: 19).18  

What are the intergenerational justice implications for this principle of equality of 

access?  The principle IP (iii) applies regardless of spatial or temporal constraints 

‘no matter where or when’ (my emphasis) a person happens to live.  To ensure 

that persons who comprise future generations have an opportunity to use the 

absorptive capacity of the planet equal to persons currently alive, strong mitigation 

action must be taken consistent with the effectiveness imperative (EI) set out 

above.  The reason for this is that without such action future generations will be 

denied such equal opportunity. Moreover, equal access to the absorptive capacity 

of the atmosphere is also a pre-condition for the enjoyment of future generations’ 

core human rights. Conversely, a failure to mitigate climate change carries the risk 

of an eventual disruption of the absorptive capacity of the planet, carrying with it a 
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failure of current generations to meet the duty to protect the human rights of future 

generations.  

Into the future, each generation which has exceeded use of their fair share of 

absorptive capacity - and benefitted therefrom - will have a heavier burden than 

others to take mitigation action. Thus over time, the burden will gradually shift from 

industrialised to developing countries. 

3.5.5 Objection: assumed equality of needs 

Various objections have been raised in response to the ‘equality of access to 

the environmental sink’ and ‘responsibility for harm’/historic accountability 

arguments.  One objection to the former is that people’s need for access to the 

atmospheric sink cannot be assumed to be the same. Thus, for example, people in 

colder climates have a higher need for higher GHG emissions related to heating 

than those in warmer regions (Vanderheiden 2008: 108). One response to this is 

that these factors cancel each other out - for example the need for heating in some 

regions is balanced by the need for air-conditioning in hotter parts. A further 

argument is that this approach can be the basis for appropriate national emission 

targets which can then be modified to take into account particular geographical or 

other needs. A good analogy here is the use of rationing during the World War II. 

The general rule was that each person received the same number of rations based 

on an assumption of roughly equal needs. However, rations were issued to those 

with particularly acute needs (Zweiniger-Bargielowska 2000:15).19 There is no 

entirely satisfactory response to the equality of needs problem other than to say 

that the ‘equality of access’ principle is better than alternatives which tend to be 

more complex to translate into obligations in a climate treaty. 

A further variant of this objection is to argue that the principle of equality of 

opportunity ignores a right of industrialised countries to continue their high levels 

of development into the future similar to a ‘squatter's rights’ derived from the 

doctrine of ‘adverse possession’ in common law (Young and Wolff (1991) quoted 

in Neumeyer 2000:188; Bovens 2011). However, this ignores the well-established 

doctrine that appropriation of property rights will only be regarded as in 

accordance with the dictates of justice if the appropriation does not entail 
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worsening the situation of others (Neumeyer 2000: 188). In relation to climate 

change the high consumption of industrialised countries has lessened the 

opportunities of developing countries in terms of their access to the absorptive 

capacity of the global atmosphere (Singer 2010: 188). 

Conceiving use of the atmospheric sink as a property right, can, in my view only 

be on the basis of an analogy. Conventional notions of property rights include the 

idea that the property right holder can exclude third parties. This clearly does not 

apply to the ‘expropriation’ of the atmosphere by pollution of GHG emissions. The 

atmosphere is one of the few examples of a pure public good where no one has a 

better claim over this natural resource than any other (Vanderheiden, 2008: 225). 

This is not to deny that a property rights analysis is not valuable. The analogy with 

property rights is powerful particularly given that use of the atmospheric resource 

by emitting GHG gases lessens the value of the remaining resource for others 

(Moellendorf 2011: 107). 

3.5.6 Responsibility for harm / historic emissions 

A closely related argument to that presented above is the claim that the 

industrialised countries are chiefly responsible for climate change mitigation – and 

therefore delivering justice to future generations – because they caused the 

problem.  This argument rests on the science – CO2 persists in the atmosphere 

over long periods (chapter 1). Thus the climate change problem would not have 

occurred but for the cumulative emissions since the industrial revolution of 

industrialised countries, which account for the bulk of current GHG emissions in 

the atmosphere. 

The historic emissions argument stated above can be formulated as part of a 

broader ethical responsibility for harm principle: 

PII: A person who caused harm to the interests of others – and no one else – 
is responsible for clearing up this harm and/or compensation proportionate to 
their share of the damage. 

The ethical basis of this principle rests on the notion that if one creates a mess 

and does not clear it up, this imposes a burden on another person who has not in 

any way benefited from the mess (Shue 1999 [2010]: 103). This is unfair to the 
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person who does end up paying the costs of the mess and who presumably has 

not consented to this occurring. Thus we can see a link to equality as the person 

who does clear up the mess has been put at a disadvantage for no reason. This 

notion is therefore a corollary of the principle of equal entitlement to call human 

rights (Shue 1999 [2010]: 103). 

This principle is to be distinguished from the ‘polluter pays principle’, an economic 

policy principle which was embraced by the OECD (1974) to the effect that future 

costs of pollution should be internalized in prices. This principle is only forward 

looking and excludes compensation (Shue 1999 [2010] 103). The principle is also 

linked to utilitarianism in that, by the polluter rather than victim bearing the costs of 

pollution, an incentive is provided which encourages potential polluters to prevent 

pollution for the general good (Singer 2002 [2010]: 194).20 

The polluter pays principle is strongly linked to the principles I have argued are 

essential for ensuring intergenerational justice in relation to climate change. A 

failure to strongly mitigate climate change by contemporary generations involves a 

refusal to respect the polluter pays principle with the result that future generations 

must unfairly bear the costs in relation to actions of contemporary generations.21 

This in turn entails future generations’ human rights being impacted upon being 

born. Using Shue’s language, it involves future generations being ‘taken 

advantage of’ by current generations, thus breaching the equality principle posited 

above.   

Could future generations be compensated for a failure by current generations to 

strongly mitigate climate change and in this way the polluter pays principle be 

respected? The difficulty with this is that climate change involves a range of 

impacts which are to a large extent unable to be compensated (chapter 1 above). 

The responsibility for harm principle provides a solid basis for modifying an equal 

per capita emissions approach in a way whereby industrialised countries have a 

greater share of the mitigation burden owing to their greater contribution to the 

problem (see below chapter 3).  Moreover, this principle can also be legitimately 

taken into account in compensating future adaptation costs of climate change, an 

issue outside the scope of this book. 
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3.5.7 Objections 

(a) Proportionate harm 

An objection to the historic accountability argument is that even if emissions 

from industrialised countries had stopped entirely in the mid-1980s when the 

climate change science became more fully known, we would still have a problem 

owing to the continuing emissions of developing countries (Miller 2008: 154).  In 

my view this does not undermine the ‘responsibility for harm’ principle argued for 

above, rather it suggests that responsibility should be proportionate to the harm 

caused (see Vanderheiden 2008: 192).  Thus industrialised countries remain 

responsible for the lion’s share of mitigation but their proportionate share of 

responsibility will change over time as developing countries increase their share of 

cumulative emissions. 

(b) Lack of knowledge 

Is the historic accountability argument undermined by the fact that prior to the 

mid-1980s or at the latest 1990 it was not widely known that GHG emissions 

caused harm?  Some have argued that there can be no ethical responsibility 

without knowledge that foreseeable harm was being caused (Caney 2005 [2010]: 

130-131).  Thus for example Tremmel argues that ‘[f]ault implies intent or 

negligence, and neither is present’ (Tremmel forthcoming 2013: 18).22 This is, 

however, unconvincing.  In national legal systems, responsibility for various types 

of environmental harm is imposed where the harm has been caused without 

knowledge or intent, for example, in so-called strict liability environment related 

offences (Baer 2006 [2010]: 250). Miller describes this type of responsibility on an 

ethical plane as ‘outcome responsibility’ (Miller 1999 ch 4). 

Shue (1999 [2010]: 104) argues that the objection of ignorance merges together 

punishment for an action and being held responsible for an action. While it would 

indeed be unfair to punish someone for actions they could not have known were 

harmful to others, it is not unfair to make them pay the costs given they caused the 

problem. In response, Caney questions whether if one should not punish persons 

causing harm then ‘why is it alright to impose financial burdens on them?’ (Caney 

2005 [2010]: 131). But this overlooks the fact that national legal systems do 
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distinguish between these types of responsibility albeit with punishment possible in 

relation to particular offences even absent an intention to cause harm. A good 

example is the offence of ‘manslaughter’ where a person causes the death of 

another without intention which is subject to punishment albeit with a lesser 

sentence compared to the offence of murder where there was an intention to kill.23 

Thus ignorance may justify compensation short of punitive damages which 

respects the lack of knowledge by the person creating the harm, but also respects 

the need to compensate the victim.   

(c) Making the current generation responsible for their forebears’ acts 

A further objection to historic accountability is that it involves imposing ethical 

obligations on persons for acts done by their predecessors. How can it be fair for a 

person alive in the US today to be made responsible for GHG emissions related to 

activities of their forebears which occurred before they were alive? 

At an individual level there does seem force in this argument. For example, 

children are not made liable for the debts of their parents or grandparents. 

However, at a collective level the situation is arguably different. In terms of 

collective responsibility we do ascribe responsibility for states spanning across 

generations. Examples can be found in relation to war reparations and apologies 

by governments for previous injustices (Meier 2007). A further example is 

intergenerational transmission of debt; sovereign debt can remain owed by a 

country over successive generations (Pickering and Barry 2012). An example of 

apologies by governments for previous injustices is the Australian government's 

apology in 2008 relating to stolen - Aboriginal children forcibly removed from their 

parents.24 This apology can only make sense on the basis of some collective 

notion of responsibility. Moreover, it can be argued that while there have been 

great changes in relation to some states which challenge the notion of a continuing 

moral agent (eg breaking up of states in Eastern Europe, mass migration to South 

America, etc) there is still considerable continuity in the sense that in Western 

Europe, Japan, the US, Canada and Australia, those born into these societies 

generally enjoy a range of benefits not enjoyed by many in developing countries 

(Neumayer 2000: 189).25   
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Moreover, notions of collective ethical responsibility for harm are embedded in 

international law - a good example of this is Principle 21 of the Stockholm 

Declaration which makes states responsible for environmental harm caused to 

areas outside their jurisdiction.26 The ethical notion underlying Principle 21 enjoys 

strong support and Principle 21 is now part of customary international law (Sands 

and Peel 2012: 197) although its application to climate change is problematic for 

various reasons (below chapter 4). 

The historic responsibility argument that current members of industrialised 

countries should bear the burden of climate change mitigation is linked to the idea 

that these countries have created an inequality by imposing costs on other people 

which can in turn justify these countries taking on an additional burden to correct 

the inequality (Shue 1999 [2010]: 104). A related argument is supported by the 

notion of equality of opportunity, which as we saw above is used to support the 

argument that industrialised countries have used up their equitable share of the 

global absorptive capacity of the atmosphere and that from this flows their 

responsibility to act first to reduce emissions, ‘while allowing developing countries 

to achieve at least a basic level of development’ (Agarwal et al 2002: 173).27 

Caney argues that these arguments both rely on a collectivist approach which is 

not warranted.  In support of taking an individualist approach he gives the following 

story. Consider two families each of which has a son. Imagine that several 

generations ago one of the families sent their child to a prestigious school (eg 

Eton) whereas the other family sent their child to an ordinary school. Following the 

individualist approach, he states that: 

the fact that someone’s great-great-great-grandfather enjoyed more than fair 
opportunities does not give us any reason to give them a less than equal 
opportunity. But the collectivist position is committed to claiming that we 
should penalise the descendant. It must say that since one family had a 
greater than fair allocation of educational opportunities in the past, this must 
be rectified by giving it (or, rather, one of its members) a less than equal 
opportunity now.  But that seems just bizarre and unfair. (Caney 2005 [2010]: 
133) 

This analogy is not convincing as - unlike the global absorptive capacity of the 

earth - access to education is not an exhaustible resource diminishing over time.  

The sending of a child to a prestigious school by previous generations does not 
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causally diminish the total pool of places available at schools now.28  On the other 

hand, emission of GHGs by previous generations in industrialised countries has 

had the causal impact of lessening the opportunities for current generations 

particularly in developing countries to develop now.  It is this interdependence 

which gives force to the argument that - at a collective level- the countries that 

have exceeded their share of the common resource should first make amends to 

redress the inequality. 

(d) Benefits of emissions 

A further objection to the polluter pays principle referred to above is the 

argument that developing countries have also benefited from the emissions of 

industrialised countries.  Technological inventions have flowed from industrialised 

and developing countries or, put differently, ‘the benefits of emissions have spread 

beyond the emitters’ (Grubb 1995: 491). However, in general terms, most of the 

benefits of high GHG emissions in industrialised countries have flowed to the 

industrialised countries themselves (Singer 2002 [2010]: 192). It would seem 

reasonable that, at most, some modest discounting should occur to take into 

account this flow of benefits to developing countries (Page 2006: 169). Moreover, 

the harm caused by emissions outweighs any associated benefits. 

For those who reject the historic emissions argument, a ‘capacity to pay’ argument 

is often invoked as a basis attributing ethical responsibility for industrialised 

countries to bear the main mitigation burden in relation to climate change, and to 

this we now turn. 

3.5.8 Capacity to Pay 

Shue proposes the following principle:  

PIII ‘Among a number of parties, all of whom are bound to contribute to some 
common endeavour, the parties who have the most resources normally 
should contribute the most to the endeavour’ (Shue 1999 [2010] 105). 

Shue acknowledges that it is probably not possible to derive this principle from 

even more fundamental principles and it will be observed that the principle already 

includes within itself the assumption that the parties in question are ‘bound to 

contribute’ (Shue 1999 [2010] 105). Nevertheless, he points out the link between 
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this principle of equality. Shue demonstrates that the alternative to 'capacity to pay’ 

would be equal or flat rates of contribution to a particular endeavour which - by 

disregarding the starting position of each person - would lead to a worsening of 

inequality in outcomes (Shue 1999 [2010] 106). Thus we can see that the ‘capacity 

to pay concept’ logically flows from the premise of all persons being equally 

entitled to core human rights essential for human dignity.   

Page points out that it is difficult for the ‘capacity to pay’ principle on its own to 

support an obligation on industrialised countries to pay the costs for climate 

mitigation. He notes that if one imagines that climate change impacts were real but 

without anthropogenic sources then the developed world, according to this 

principle, would be equally responsible (Page 2006: 172). This seems counter 

intuitive as it does seem to make a difference whether the industrialised countries 

have caused the problem. Page sensibly concludes that a pluralistic approach 

giving weight to both historic responsibility and capacity to pay is most convincing 

(Page 2006: 173). The capacity to pay claim is often combined with a subsistence 

argument. Inhabitants of industrialised countries have generally more than enough 

resources required to lead a decent life and are therefore under a duty to assist 

others as they can do this without reducing their standard of living below what is 

required to lead a decent life (Page 2006: 171). Implicit in this argument is that the 

costs of addressing climate change are not so great that they would reduce well-

being below this threshold.29  

An apparent weakness of the polluter pays/beneficiary principle is that it cannot 

provide a basis for mitigation obligations where polluting countries fail to meet their 

obligations (Caney 2005 [2010]: 134). While the industrialised countries have 

generally failed to meet their obligation set out in the UNFCCC of taking the lead in 

reducing GHG emissions, as argued above, a notion of responsibility proportionate 

to the harm occurring would still entail some level of responsibility on developing 

countries in this context. Moreover, as some developing countries become 

wealthier they would then also have a proportionate ‘capacity to pay.’ As 

mentioned (above 1.8) some have argued for a delay in taking mitigation action on 

the basis that future generations will be wealthier than current generations. This is 

in effect a version of the capacity to pay argument. This argument, however, is 
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unconvincing. Firstly, any delay in emissions violates the effectiveness imperative 

(EI) (chapter 3 above). Secondly, the assumption of increasing economic growth is 

questionable, given the potential impact of climate change and the decline in 

productivity growth in developed economies since the 1970s (Carmody 2012: 69).  

3.5.9 Equal per capita emissions 

One of the most strongly supported proposals is to cap emissions at an 

overall level and then divide the emissions within this cap on a per capita basis, 

with national emission quotas based on these per capita levels (Gardiner 2004 

[2010]: 16).30  Combined with the budget approach this may be expressed as 

follows:  

IP (iv) Under an emissions budget necessary to meet the effectiveness 
imperative (EI), national mitigation quotas should be based on per capita 
levels, with some modification to take into account particular geographic or 
other needs. 

Under the ‘contraction and convergence’ version of this approach, emissions of all 

countries should over time converge at equal per capita amounts and then be 

reduced.31 This approach can be combined with a budget approach within a cap 

which requires zero emissions by 2050.  

This approach has considerable attraction in giving equal weight to all people 

regardless of where and when they were born and in this sense flows logically 

from the core human rights principle discussed above in chapter 3. However, the 

starting point for equal per capita schemes is an important variable.  Moreover, the 

issue of the respective weight which should be given to current and future 

generations is still involved in deciding how quickly the emissions should converge 

and be reduced.32   

The equal per capita approach is attractive in its simplicity but nevertheless has a 

number of important shortcomings.  Firstly, it ignores geographical and other 

conditions which may impact on the need for energy - and GHG emissions - in 

different places.  Societies vary in terms of their opportunity to use non-carbon 

energy sources (Caney 2011).  The same arguments made above in relation to 

equal access to the global atmospheric sink apply here (chapter 3 above). 
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However, in response to these concerns an equal per capita approach can be the 

basis for appropriate national emission targets which can then be modified to take 

into account particular geographical or other needs.  

A further criticism of the equal per capita approach is that it would encourage 

population growth.  This difficulty can be overcome however, by simply agreeing 

on a reference base year.  Moelendorf, for example, proposes using a projection 

of the global population in 2050 against a year 2000 baseline (Moellendorf 2009: 

125). 

A more fundamental criticism of the equal per capita approach is that it ignores the 

key difference between so-called ‘survival’ and ‘luxury’ emissions.  The idea here 

is that some GHG emissions are linked to peoples’ very survival whereas other 

emissions are used to produce luxury items (Shue, 1993 [2010]: 200-214).   

3.5.10 Subsistence Emission Rights  

Giving priority to subsistence needs is at the heart of proposals, according to 

which, people should have inalienable rights to a minimum level of emissions 

necessary for their survival or to some minimum quality of life (Shue 1993 [2010]: 

202). This suggests that there may be ‘moral constraints on the limitation of 

emissions’ with some emissions ‘deemed morally essential’ with the implication 

that these emissions need to be guaranteed even if this leads to overshooting 

emission targets prescribed by scientists (Gardiner 2004 [2010]: 16).  

Traxler indeed argues that subsistence emissions, even if they cause harm, can 

be morally excusable because ‘they present their potential emitters with such a 

hard choice between avoiding a harm today or avoiding a harm in the future’ 

(Traxler 2002: 107-108). Traxler relies on the notion of ‘social necessity’ which he 

defines as ‘what a society needs or finds indispensable in order to survive’ (Traxler 

2002: 106). He goes on to argue that ‘where the present harm from not emitting is 

conspicuous enough’, it would be ‘unrealistic, unreasonable, and maybe even 

irrational to expect present people to allow present harm and suffering to visit them 

or their kith and kin in order that they might avoid harm to future people far less 

closely related to them.’ (Traxler 2002: 107). He likens this situation to a plea of 
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self-defence to murder arguing that the social necessity for subsistence excuses 

these emissions and the resulting future infliction of harm they cause (Traxler 

2002: 107). There is clearly an acute moral dilemma here which can only be 

escaped if there are dramatic emissions reductions accompanied by a shift to 

renewable energy sources. While Traxler’s approach has great intuitive attraction, 

it implies that current generations can trump the interests of future generations 

violating the effectiveness imperative (EI) posited above. Perhaps this is inevitable 

and underscores the urgency of action on climate change, particularly by the 

higher emitters. 

Moreover, the very notion of a ‘right to GHG emissions’ is conceptually 

problematic as it seems to confuse means and ends.  The use of energy - rather 

than energy produced necessarily with GHG emissions - is a means of ensuring 

that people’s subsistence rights are met.  The notion of ‘GHG emission rights’ 

turns this on its head. As Hayward points out, while it makes sense to argue for a 

human right to a minimum level of subsistence and a corresponding obligation on 

governments to ensure that this is delivered, emission rights may only ‘be 

contingently suitable means for promoting those rights’ (Hayward 2007: 441). They 

are contingent in the sense that subsistence may be delivered increasingly by 

energy sources not reliant on CO2.  Hayward argues convincingly that a human 

right to minimum emissions would ‘exacerbate rather than resolve the problem of 

excessive global emissions’ as it implies there is no upper limit (Hayward 2007: 

441). This is not to deny that human rights does not have a valuable role as a 

basis for justifying action to mitigate climate change to prevent violation of 

particular rights. 

Of course it is possible to support an approach whereby emissions are to be 

reduced in a manner according to which subsistence GHG emissions of the poor 

are given priority without enshrining this priority principle in rights language.  

Difficulties will remain in reaching agreement on an appropriate ‘level of 

subsistence’ which to a considerable degree may be dependent on the context of 

the particular society in question (Gardner 2004 [2010]: 17). Nevertheless, an 

approach which requires the wealthy to take action to mitigate climate change, 

while the poor only take action last, resonates strongly with subsistence notions of 
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justice which as we have seen are supported as widely shared values (chapter 3 

above) and seem most likely to gain political traction (see Page 2006: 90-95). This 

‘subsistence’ principle can be expressed as follows:  

IP (v) In assigning mitigation burdens under an emissions budget necessary 
to meet the effectiveness imperative (EI), the wealthy should take action first, 
with those under a basic level of subsistence being required to take action 
last. 

3.5.11 Equal Sacrifice 

A further proposal is based on equalising the marginal costs for each nation 

required to address climate change (Traxler 2002). Traxler argues that a key 

attraction of this proposal is that it places ‘the most moral pressure possible on 

each nation to do its part’ (Traxler 2002, 102). However, it is unclear whether the 

proposal would meet this objective, particularly given that under this proposal, 

previous emissions of the rich countries are ignored and it is these emissions 

which in the eyes of many developing countries potentially deny them the 

opportunity for development (Gardiner 2004 [2010]: 18). As we will see in chapter 

6 below, arguments based on historic emissions are very prominent in developing 

countries discourses in the UN negotiations. Therefore a proposal which 

completely disregards this discourse seems unlikely to find widespread support. 

A more basic flaw in this approach is that it assumes the fairness of the original 

benchmark for reductions (Moelendorf 2009: 120). Given the failure by most 

industrialised countries to meet their commitment to take the lead in reducing 

emissions since 1992, it is difficult to see how these countries’ current emissions 

can be a legitimate starting point for emission reductions. 

A further difficulty with the equal sacrifice or ‘fair chore division’ approach is that it 

would require making assessments as to projected future economic growth without 

mitigation action, which remains speculative and difficult.33  

Moellendorf argues, based on a Rawlsian approach, for an intergenerational equal 

burdens principle according to which mitigation action to address climate change 

by the current generation should only be proportionate to the costs of mitigation as 

a percentage of GDP which future generations will be subject to (Moellendorf 
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2009). As explained in the previous chapter, it is unrealistic to expect to find a 

principle relating to climate change mitigation which can apply to any generation 

regardless of the context (chapter 2 above).  While initially appealing, the principle 

argued for by Moellendorf is unpersuasive as, the environmental imperative of 

avoiding dangerous anthropocentric climate change dictates that the current 

generation has an ethical obligation which is proportionally greater than the burden 

of previous generations. This unfairness results from the previous generation not 

undertaking their fair share of emission reductions. This unfairness would be 

compounded if the current generation undertook less mitigation than what is 

required from an environmental effectiveness point of view. 

3.6 Justice, poverty and the global climate regime 

Posner and Weisbach argue that the global climate regime should not seek 

to redistribute wealth, from the rich to the poor, but rather should only seek to 

solve the climate change problem (Posner and Weisbach 2010: 6). There is some 

validity to this view, in that, at the international level there has never been 

agreement by industrialised countries to undertake as an international obligation 

the redistribution of wealth to developing countries (Posner and Weisbach 2010: 

132). It is therefore unlikely that this could be achieved through a global climate 

change regime.  

However, it is equally true that developing countries are unlikely to agree to a 

global climate change regime which they perceive as unfair. This sense of fairness 

is linked to the polluter pays principle - the notion that industrialised countries 

created the problem and now have prime responsibility for solving it. Moreover, 

developing countries feel they have been unfairly treated by the international 

system in relation to a range of non-environmental issues including debt and trade 

issues (Roberts and Park 2007) and that these injustices should be compensated 

for in the climate change regime. While, it is unclear why such injustices should be 

dealt with through the climate regime rather than the debt and trade regime, 

industrialised countries need to build trust by meeting their commitments to take 

the lead in reducing GHG emissions. 
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While a global climate change regime should not seek per se to resolve global 

poverty issues, it must nevertheless take into account the different situations of 

respective members of the global community in terms of their different levels of 

development. As stated earlier, GHG emissions do roughly correspond to 

economic development and with this goes responsibility for causing the problem 

and also a capacity to address it. Without being sensitive to the justice discourse, 

developing countries will remain unlikely to play their essential part in constructing 

an effective regime. This has begun to be recognised by industrialised countries 

who have agreed to a US $100 billion (per year by 2020) to assist developing 

countries to pay for climate adaptation, some of which will flow through a Green 

Fund (chapter 4 below). 

3.7 Conclusion 

This chapter has argued for a number of principles which operate as criteria 

for assessing whether an international climate change regime meets the 

requirements of intergenerational justice. The key principles of core human rights 

essential for human dignity, responsibility for harm and capacity to pay were 

argued to be central. These principles need to operate in conjunction with the core 

distributional justice principles of equality and subsistence. All of these principles 

rest directly - or indirectly - on widely shared values (2.1 and 3.1). The principles of 

responsibility for harm and capacity to pay are logical corollaries of the widely 

shared value of ‘equality’ which is an integral component of the notion of core 

human rights as each person is considered to be equally entitled to human rights 

(Shue 1999 [2010]). These principles in turn required a number of implementation 

principles, which included principles of sustainable development equal access to 

the atmospheric sink and an equal per capita approach (see chart below). 
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Justice principles for ensuring substantive justice for future generations in 
relation to climate change mitigation. Note that procedural justice is not 
dealt with in this chart. 

Core Principles:  

Equality and Subsistence 

Key Principles: 

PI   core human rights 
PII responsibility for harm 
PIII capacity to pay 

Implementation Principles (IPs): 

IP(i) Sustainable development  

IP(ii) Structural reform principle 

IP(iii) Equal access to the atmospheric sink. 

IP(iv) Modified equal per capita emissions. 

IP(v) Subsistence Principle 

A difficulty in the approach suggested here is that the responsibility for harm 

principle would seem to push in a different direction to the more forward looking 

equal access to the atmospheric sink or equal per capita approaches, when 

applied within a fixed GHG budget up to 2050. A response to this dilemma is to 

retain the notion of allocating prospective emission entitlements on an equal per 

capita basis but to take into account historic emissions by industrialised countries 

by these countries being responsible for mobilising finance to assist developing 

countries in both mitigation and adaptation efforts (Pickering et al 2012: 437).  

The principles proposed here require urgent and deep cuts in GHG emissions in 

order to deliver justice for future generations. The lion’s share of the mitigation 

burden is on industrialised countries. However, given that over time the 

proportionate responsibility for emissions will in the coming decades shift from 

industrialised countries in the direction of developing countries, there is a need for 

principles that retain validity over time. The responsibility for harm principle meets 
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this requirement as it is flexible enough to take into account the proportionate 

contributions of countries to the problem. In addition, both subsistence and 

equality notions of justice entail sufficient flexibility to apply into the future.  

While a rapid shift to genuinely sustainable development would ensure that 

conflicts between the interests of current and future generations in relation to 

climate change are avoided, such a shift looks to be unlikely at present. The 

longer there is delay in serious mitigation efforts, the more acute will be the 

potential conflicts between current and future generations. Indeed, Gardner has 

spoken of a potential ‘arms race’ between generations in relation to climate 

change (Gardner 2011: 185-209).  

An equality of mitigation burden, when applied across generations could suggest 

that each generation should contribute the same amount in relation to the overall 

mitigation effort. However, on closer analysis this approach was found to be 

wanting. The effectiveness imperative (EI), combined with the requirement to 

avoid harm, entails that the current generation do what is required to avoid 

dangerous anthropogenic climate change, even if this requires doing more than 

previous or future generations. Given that current mitigation efforts are so 

seriously lacking when compared to what scientists say is necessary, there is little 

risk in the current generation doing more than required. If the current generation 

does take the necessary mitigation action required, this would mean a reduction in 

overall economic wealth transmitted to the next generation. However, this 

reduction would meet fairness requirements in that the reduced GDP received by 

the next generation would be offset by receiving a climate system that was not 

irreversibly damaged.  Moreover, the current generation's actions – should they 

address climate change effectively – need to be considered in a context where the 

immediately prior generations have done less than what is required. 

                                                
1 Equally important justice issues relating to adaptation are not addressed here.  See Baer (2010: 
247-262).   
2 (Besson 2012: 215) uses the term 'universal values' but I prefer the term ‘widely shared values’ as 
this avoids any suggestion of linkage to notions of natural rights or human rights being somehow 
integral to human nature (see discussion at 2.1). 
3 Universal Declaration on Human Rights, 1948, http://www.un.org/en/documents/udhr/index.shtml, 
accessed 17 April 2013, Preamble para 1.   
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4 Another important notion of justice is the so-called priority view, according to which, relative 
wealth does not matter, rather the position of the worst off is crucial (Page 2006: 83). A serious 
problem with this view is that it fails to take into account the relative prosperity of people. Moreover, 
it creates obligations even where people live above a sufficiency level (Page 2006: 90).4 
5 Resolution 55/2. Of the UN General Assembly, United Nations Millennium Declaration (UN 
A/res/55/2 2000), http://www.un.org/millennium/declaration/ares552e.htm accessed 17th October 
2012. The Millennium Goals were reaffirmed by the General Assembly in 2010. See UNGA res 
65/1 (19 October 2010, UN doc. A/RES/65/1) 
6 Report on the United Nations Conference on Sustainable Development, Rio de Janeiro, Brazil 20-
22 June 2012. 
http://www.uncsd2012.org/content/documents/814UNCSD%20REPORT%20final%20revs.pdf> 
accessed 27 August 2013. 
7 Article 2 of the UNFCCC provides that the objective of the Convention is: ‘stabilisation of 
greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous 
anthropogenic interference with the climate system. Such a level should be achieved within a time 
frame sufficient to allow ecosystems to adapt naturally to climate change, to ensure that food 
production is not threatened and to enable economic development to proceed in a sustainable 
manner.’ 
8 See Levin and Bradley (2010). Light (2012) concludes that the pledges made at Copenhagen 
would fail to hold global warming below 2°C but would hold warming below 3°C  cf 4.8°C  by 2100 
with a business as usual scenario.  
9 Shue argues convincingly for a version of the precautionary principle which relies on three 
particular features of the climate change problem (Shue 2010: 148). He argues that questions of 
probability beyond certain minimal level of likelihood should be ignored in cases where: (a) ‘the 
magnitude of the possible losses is massive’, even though the precise probability cannot be 
specified, (b) ‘the mechanism by which the losses would occur is well understood’, (c) ‘the 
conditions for the functioning of the mechanism are accumulating’ and (d) the costs of prevention 
are not excessive in comparison to the magnitude of possible losses and other important claims on 
our resources. 
9 Shue argues that the climate change problem falls within these conditions and thus requires 
‘urgent’ and ‘effective’ action to make the outcome ‘progressively more unlikely’ (ibid 148). 
10 Henry Shue’s analysis is based on obligations relating to the universal right to food where 
economic interconnection between persons justify the argument based on transforming individuals 
obligation into the required institution (Shue 1988: 702). 
11 Page argues that it entails the latter (Page 2006: 91). 
12 In relation to social stocks Carmody relies on Parkinson M, (2011), Sustainable Wellbeing – and 
Economic Future for Australia, Shann Memorial Lecture Series, 23 August. Note that Carmody 
refers to ‘sustainability’ and that I use her definition to define ‘sustainable development’. 
13 Carmody points out it can be very difficult to determine whether a particular stock or parts of a 
stock are substitutable given the lack of certainty of future generations’ preferences and 
technological developments. However ‘current experience regarding’ fundamental determinants of 
wellbeing can serve as a guide to stocks that are likely to not be substitutable below a certain point 
– for example basic freedom and education, supplies of breathable air, drinkable water and food.’ 
She adds that ‘identification of thresholds and reversibility of damage’ can assist in determining 
such issues ‘in the face of uncertainty’ (Carmody 2012: 74). 
14 This approach is also broadly consistent with that of Bosselmann who defines sustainable 
development as  ‘the obligation to promote long-term economic prosperity and social justice within 
the limits of ecological sustainability’ (Bosselmann 2008:53).14 In this definition preserving the 
‘integrity and continued existence of ecological systems’ is central (Bosselmann 2008:53).  A failure 
by current generations to take action to address anthropocentric climate change would clearly 
violate such an obligation as it threatens the integrity of the global ecological system. 
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15 But as we shall see in chapter 5 below, a human rights approach cannot in itself resolve the 
distributional dilemmas in climate change policy. 
16 Described as ‘equal access to atmospheric space’ in recent proposals. 
17 See also Allen et al (2009a). 
18 Quoted in Singer (2010: 187). 
19 Referred to in Caney (2011: 97). Caney relies on Zweiniger-Bargielowska  (2000: 76, 262, 17) 
who notes that flat rate equal allocations of goods were often regarded as unfair but reflected 
purely practical concerns.  Caney uses these examples to argue against equal per capita 
emissions whereas my argument is that the rationing example demonstrates how a starting point of 
equality can be modified taking into account particular concerns of the most vulnerable and also 
practical concerns in administration. 
20 Caney has pointed out that in relation to climate change the polluter pays principle is often 
modified and really embodies a principle of not benefiting from the harm caused by pollution given 
that most historic emissions are produced by people long since dead. This captures the idea that it 
is not just that industrialised countries are primarily responsible for the climate change problem in 
the first place, it is also that they have primarily benefited from the economic development that 
comes with high GHG emissions. Carney rejects the polluter pays principle on the basis of the non-
identity problem (Caney 2005 [2010]: 128). On the non-identity problem see above chapter 2. 
21 Conceptually of course it is impossible for future generations to consent to actions by current 
generations; but even a threshold of notional consent based on a future generation consenting in a 
hypothetical sense on the basis of a cost benefit analysis would surely fail given the range of 
irreversible climate change impacts involved and the risk of catastrophic climate change harms.   
22 See also Posner and Sunstein (2007: 26). 
23 Caney further argues that by ignoring ignorance one unfairly prioritises the interests of the right 
bearers whose interests have been affected over the interests of the “duty bearers” (Caney 2005 
[2010]: 132). However, the fact that in national legal systems only some damages are considered 
“punitive" implies that in general the intention of compensation is not to punish the agent but to 
provide a remedy to the victim. Jonathan Pickering helpfully pointed this out. 
24 http://australia.gov.au/about-australia/our-country/our-people/apology-to-au accessed 31 August 
2012. 
25 See also Shue 1999 [2010] 105. 
26 (http://www.unep.org/Documents.Multilingual/Default.asp?documentid=97&articleid=1503  
accessed 31 August 2012).   
27 Quoted in Caney 2005 [2010]: 133. 
28 Of course a number of places in schools at any point in time is limited, and therefore access to 
education is in this sense a ‘limited resource’.  This does not detract from the argument the text.    
29Thank you to Jonathan Pickering for this insight. 
30 An early version of this approach is found in Agarwal and Narain (1991). See also Singer 2002 
[2010] 143 who argues for an approach based on equal per capita future entitlements to a share of 
the capacity of the atmospheric sink, combined with emission trading.  
31 Contraction and convergence was developed by the Global Commons Institute, see 
www.gci.org.uk/ see also Page (2006: 177-179). 
32 Bauer has argued that this approach is unfair to China as it would not allow them the same 
chance to industrialise as was enjoyed by industrialised countries (Baer 2010: 221).  However, the 
idea of giving extra emissions to China (as proposed by Garnaut 2008) to overshoot per capita 
emissions may conflict with an effectiveness requirement (see Macintosh 2010). 
33 See Miller (2008: 149) argument to contrary. 
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4. Current international law, intergenerational justice and 

climate change  

4.1 Introduction 

This chapter assesses current international law rules in terms of the extent to 

which they incorporates and satisfy the ‘Justice Principles,’ effectiveness 

imperative and implementation principles essential for current generations to 

safeguard the welfare of future generations in relation to climate change set out in 

the previous chapter. The starting point for this assessment is the current climate 

change treaty regime, focusing particularly on the UNFCCC and Kyoto Protocol 

including relevant Conference of Party (COP) decisions up to and including the 

UNFCCC Doha COP18 held in December 2012 (4.2).1 

We saw above (chapter 1) that a global treaty is essential for achieving climate 

change mitigation to ensure justice for future generations owing to trade 

competitiveness concerns and the need to mobilise technology and finance. An 

effective global climate regime that meets the imperatives of intergenerational 

justice requires stringent emission targets and timetables, a funding mechanism to 

facilitate technology transfer, and a strong compliance and enforcement 

mechanism (4.2). However, these elements are only found in fragmentary form in 

the UNFCCC and Kyoto Protocol. The latter only covers the EU and a few other 

industrialised countries. The Durban mandate for a new global agreement has 

ambiguities in terms of the legal form of this instrument. Furthermore, while 

scientists have concluded that global GHG emissions must peak by 2015 and 

begin declining after that, the Durban mandate only requires a global climate treaty 

to be negotiated by 2015 with entry into force by 2020 (4.2.1). 

The failure to include adequate stringent emission reduction targets in the current 

global climate change regime has serious flow on impacts: the existing Kyoto 

compliance mechanism is limited in scope and effectiveness (4.2.4) and the shape 

of a compliance mechanism under the global treaty to be negotiated under the 

Durban mandate remains uncertain.  
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While the responsibility for harm principle entails establishment of a compensation 

mechanism within the climate change regime, this has been strenuously resisted 

by industrialised countries. Nevertheless, some movement on this issue occurred 

at the Doha COP in December 2012 where it was agreed that ‘loss and damage’ 

from climate change in poor countries should be addressed, but it was left 

unstated how much money was involved and importantly no acknowledgement of 

legal liability by industrialised countries for climate change related damage was 

included (4.2.3). The UNFCCC Green Climate Fund represents progress towards 

an effective financial mechanism which includes within its mandate mitigation, 

adaptation and technology development and transfer. But financial contributions 

remain voluntary. 

The UNFCCC contains ‘intergenerational equity’ and ‘sustainable development’ as 

guiding principles in article 3. The reference to intergenerational equity is however 

vague, with no guidance as to how the balance between the needs of present and 

future generations is to be struck. It thus falls well short of the core human rights 

principle discussed in chapter 3 according to which persons have equal weight 

regardless of when they happen to be born. 

It is essential to examine general international law to see whether it provides a 

basis for fleshing out the meaning of 'intergenerational equity', both as a stand-

alone principle and as part of 'sustainable development’ (4.3.2). Both these 

principles are embodied in the UNFCCC - along with the ‘precautionary principle’ 

and duties of ‘cooperation’, which has near universal membership,2 and as such 

are binding on practically all states. In addition these principles are important as 

they are considered by many countries to be integral to the mandate for the 

current UN climate negotiations under the Durban platform.  

It is clear from the following survey, that intergenerational equity has no consistent 

formulation in international environment treaties. Recent ICJ cases show that 

intergenerational equity and sustainable development have normative force in 

conjunction with other rules of international law. But the ICJ  has tended to focus 

on the procedural elements of sustainable development in recent cases such as 

the Pulp Mill Case, shying away from pronouncing on the distributive justice 
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elements involved (Stephens 2012: 217). Nevertheless Justices Weeramantry and 

Trindade have made strong statements in ICJ cases to the effect that 

intergenerational equity is now part of customary international law, and these 

statements may well be built upon in future cases (4.3.1). 

International litigation as a means for delivering justice for future generations in 

relation to climate change faces particular difficulties: how can standing be 

established for future generations not yet born, and how can damage be 

demonstrated in advance of it occurring? (4.3.4).   

Finally, this chapter examines briefly (4.5) the current procedural processes for 

making international climate treaty law in terms of the requirements of procedural 

justice for future generations (chapter 1 above). While future generations cannot 

be represented directly in the UN climate regime rule-making processes, 

representation of their interests through youth NGOs - which largely share their 

interests - is a possibility although the potential for effective participation in the 

current UNFCCC treaty-negotiation process is narrowly circumscribed under 

current rules. 

4.1.1 Sources of international law 

Implicit in the analysis will be a view on the sources of international law and 

the relationship between international law and ethics. While this book uses a set of 

justice-based principles as a basis for critiquing international law, this does not 

imply a sharp distinction between international law and ethics. International law 

itself has its own ethic/s in the sense of an assumption that ‘justice is best served 

in relations between states rather than individuals’ (Glenn 2012: 246). However, 

this ethic is being transformed with recognition of non-state entities in the realm of 

human rights and international criminal law (Glenn 2012: 246). A second way in 

which ethics cannot be avoided in international law is in relation to the sources of 

international law. While many rules in international law - especially those 

embodied in treaties are reasonably clear, rules based on customary international 

law and ‘general principles of law’ are not always clear.3 Whatever doctrine on 

sources is followed involves - implicitly or explicitly - value judgments which are in 
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essence ethical. Being overly flexible in assessing what qualifies as a rule of 

international law, in relation for example to ‘soft law’ instruments which states did 

not intend to be legally binding is unhelpful as it can entail that a proposed rule is 

accepted by states when it is not. This can be a hindrance rather than a help in 

reforming international law as it allows states to claim that the law has already 

been reformed to address a particular problem when it has not.  

The approach taken here is, to take a view on sources of international law resting 

on the consent of states. This is well expressed by the Permanent Court of Justice 

in the Lotus Case:  

International law governs relations between independent States. The rules of 
law binding upon States therefore emanate from their own free will as 
expressed in conventions or by usages generally accepted as expressing 
principles of law and established in order to regulate the relations between 
these co-existing independent communities or with a view to the achievement 
of common aims.4  

While most rules of international law are clear, there are areas of uncertainty. In 

these areas of uncertainty, it is helpful to be explicit about the value assumptions 

being made, and to strive for value assumptions likely to assist in international law 

becoming more certain and fairer. 

Sources of international environmental law are particularly difficult for a number of 

reasons. Firstly, such issues are rarely litigated. Secondly, there is extensive use 

of so-called ‘soft law’ referring to political declarations, for example, not intended to 

be binding under international law. Thirdly, different government ministries take 

different views on whether a norm is intended to be binding or not depending on 

the context (Dupuy 2007: 453-455).5 In spite of these difficulties, the approach 

taken here is that the rules for identifying whether a particular norm is part of the 

corpus of international law which apply to international environmental law are no 

different from general international law (Dupuy 2007: 455).  

In referring to environmental norms being created in the framework of international 

organisations, Dupuy observes that the ‘authority of the norm produced’ by this 

process depends, ‘regardless of whether it is created through a harder or softer 

process - upon the conviction of states that the norm has become binding’ (Dupuy 
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2007: 455).6 The primacy given to states in the sources of international law is not 

to deny that a range of non-state actors play a role in the law-making process. A 

wide range of non-government organisations, and industry groups have played 

important roles in the shared understandings underpinning the UNFCCC regime 

(Brunee and Toope 2010: 36, 143). State practice also remains an essential 

ingredient in demonstrating customary international law along with opinio juris - the 

conviction that a rule is legally binding (North Sea Continental Shelf Cases).7 

However, given the difficulties of demonstrating opinio juris increasing reliance has 

been placed on conduct within international organisations, including UN 

resolutions. In a number of cases the ICJ has taken the view that opinio juris could 

be adduced from the attitude of states towards certain UN General Assembly 

resolutions (eg Nicaragua Case8) while it was necessary to take into account the 

content of the resolution and the circumstances surrounding its adoption (Shaw 

2008: 88). It is important to observe that, even where there is doubt that a 

particular principle is binding under international law, it may still have a significant 

impact on the real world. It may have an impact on expectations, play a role in 

setting the terms of the debate (Bodansky 1995: 105) or be implemented in 

national law or impact interpretation of existing international law rules (Beyerlin 

2007: 437). 

4.2 The global climate treaty regime: The UNFCCC and Kyoto Protocol 

You will recall that meeting an effectiveness imperative (EI) was proposed as 

a vital precondition for delivering justice for future generations in the climate 

change context (chapter 3). Without an effective regime, future generations will 

suffer harm contrary to the harm avoidance principle proposed in chapter 2. 

Effectiveness is also vital for ensuring that the human rights of future generations 

are not violated. Thus an effective global climate change regime must meet the 

objective of: ‘stabilisation of greenhouse gas concentrations in the atmosphere at 

a level that would prevent dangerous anthropocentric interference in the climate 

system’, derived from article 2 of the UNFCCC. At the Copenhagen COP in 2009 it 

was agreed that this objective translates into keeping the Earth's temperature 

below a rise of 2°C (United Nations 2009, Copenhagen Accord para 2). In order to 
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avoid ‘dangerous anthropogenic interference with the climate system’ climate 

change scientists are calling for a virtual decarbonisation of the global economy by 

2050 with GHG emissions reduced 10-40% by 2020 (chapter 1 above).  

We saw above that a global treaty is essential for achieving climate change 

mitigation owing to competitiveness concerns and the need to mobilise technology 

and finance (chapter 1). Such a treaty needs to include the following elements: 

binding economy wide mitigation targets, technology transfer-related provisions, 

including for example a funding mechanism, and an effective compliance 

mechanism. How the UNFCCC in Kyoto Protocol embodies each of these 

elements is considered in turn in relation to the effectiveness requirement set out 

above.  

4.2.1 Emission targets and timetables 

The UNFCCC is a framework convention in the sense that it establishes a 

number of institutions, including subsidiary bodies. The UNFCCC does not include 

mandatory mitigation targets and timetables. The relevant provisions have been 

aptly described as ‘soft targets and timetables with many loopholes’ (Sands and 

Peel 2012: 280). Thus article 4 (2) places an obligation on developed country 

parties and the EC to ‘adopt national policies and take corresponding measures on 

the mitigation of climate change, by limiting its anthropogenic emissions of 

greenhouse gases and protecting and enhancing its greenhouse gas sinks and 

reservoirs.’ But there is no clear and specific commitment to stabilize carbon 

dioxide and other greenhouse gas emissions at a specific level.  

The Kyoto Protocol of 1997 moved beyond the UNFCCC in including specific 

targets and timetables in relation to 6 greenhouse gases: carbon dioxide, 

methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulphur 

hexafluoride (Annex A). Annex I countries - comprising industrialised countries and 

economies in transition (a number of Eastern European countries) - are subject to 

specific emission reduction targets (so-called ‘emission limitation and reduction 

commitments’) with a view to reducing their overall emissions of the gases 

covered by the Protocol ‘by at least 5% below 1990 levels in the commitment 
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period 2008 to 2012.’ 9 No obligations were placed on developing countries, 

reflecting the principle that industrialised countries should take the lead in reducing 

emissions.  This is a strong reflection of the responsibility for harm principle (PII; 

3.5.6 above) and capacity to pay principle (PIII; 3.5.8 above).10 Article 2 of the 

Protocol contains a menu of possible ‘policies and measures’ which parties may 

take to achieve their emission reduction goals.11 

At the December 2009 Copenhagen 15th Conference of Parties (COP) to the 

UNFCCC, governments agreed on an Accord which contained the 2°C threshold 

and voluntary commitments by countries to reduce emissions and a mechanism 

for countries to make further commitments (Copenhagen Accord). The accord 

made some headway in breaking down the split between industrialised and 

developing countries by contemplating both ‘quantified economy-wide emissions 

targets for 2020’ by Annex 1 parties and ‘mitigation actions’ by non Annex 1 

parties (Copenhagen Accord, paras 4-5).12 Annex 1 party commitments were to be 

‘measured, reported and verified… in accordance with… Guidelines’ adopted by 

the UNFCCC.13 Non Annex 1 parties’ mitigation actions, if supported through 

international financing, would be ‘subject to international measurement, reporting 

and verification’ also in accordance with guidelines adopted by the COP.14 

However, the legal status of the Copenhagen Accord remains contested (Sands 

and Peel 2012: 294) and in any event it only constitutes a framework for voluntary 

commitments. Moreover, the voluntary commitments fall well short of delivering 

what would be required to keep global warming below the 2° threshold (UNEP 

2011).  

At COP 16 of the UNFCCC held in Cancun, Mexico, the 2°C threshold was 

captured in a formal Decision. A decision was also made to establish a number of 

workshops on Equitable Access to Sustainable Development (EASD). 

The key decision of the 17th COP to the Kyoto protocol held in Durban South 

Africa in 2011 recognised that climate change represented ‘an urgent and 

potentially irreversible threat to human societies and the planet’15 and noted ‘with 

grave concern the significant gap between the aggregate effect of Parties' 

mitigation pledges in terms of global annual emissions of greenhouse gases by 
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2020 and aggregate emission pathways consistent with having a likely chance of 

holding the increase in global average temperature below 2°C or 1.5°C above pre-

industrial levels.’16 However, the contrast between this apparent sense of urgency 

and progress towards an effective global climate regime remains stark.  

The Durban COP took a decision to extend the Kyoto protocol for another 5 to 8 

years (2013 - 2017/20). This decision was followed up by a formal decision to 

amend the Kyoto Protocol at COP 18 held in Doha, 2012.17 Under this Decision a 

second commitment period for 2013-2020 was agreed. However, the emission 

targets agreed to will only bind the EU, Switzerland, Australia and a handful of 

other countries. The US remains a non-Party to the Protocol. Canada withdrew 

December 2012. Russia, Japan and New Zealand remain parties but did not take 

on emission targets in this second commitment period.18 The reduction targets 

include an EU commitment to reduce its emissions by 20% over this period (2013-

2020) against a baseline of 1990.19 

Under this amendment of the Kyoto Protocol, the style of emission targets follows 

closely that of the first commitment period of the Kyoto Protocol. It therefore 

retains the same flaw from a justice point of view in that current emissions are 

used as a reference point (chapter 3 above). 

Another key plank in the Durban mandate was the agreement to launch a 

negotiation process to develop a ‘protocol, another legal instrument, or agreed 

outcome with legal force applicable to all parties’ addressing the post-2020 period 

(hereafter ‘Durban Platform’).20 The reference to an ‘agreed outcome with legal 

force’ remains unclear, with a concern that this could mean - at least for some of 

the negotiating parties - an instrument not binding under international law 

(Bodansky 2012: 1). The Durban conference failed to deliver an agreement on 

when global emissions should peak or any long-range global emissions reduction 

target. Moreover, with no language included in relation to the stringency of 

emissions reductions to be included in the new agreement, the mandate could 

arguably even be met by another framework treaty (Bodansky 2012). Of equal 

concern is the negotiating timetable, with a global agreement to be negotiated by 

2015 and ‘come into effect and be implemented from 2020’.21 The Durban 
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mandate included the launch of a ‘work plan on enhancing mitigation ambition’ 

aimed at exploring options for increasing the mitigation effort by parties 22with an 

in-session workshop to be held at the first negotiating session in 2012.23  

It is apparent from the outcome of the first such workshop held in Bangkok in 

August/September 2012, that this ‘increased ambition on mitigation’ process will 

not be a backdoor process for renegotiating the Kyoto protocol or a new global 

treaty on climate change. Discussion at the Bangkok workshop focused on 

increasing the number of countries making pledges, the ambition of the existing 

pledges and recognising additional supplementary actions undertaken ‘at 

subnational, national and international levels’.24 

Thus in terms of mitigation targets and timetables, the current international legal 

regime is woefully short of what is required under an effectiveness imperative (EI). 

Stringent emission targets, binding under international law and covering all major 

emitters, remain lacking. The Copenhagen Accord is only a framework for 

volunteering action and pledges to date fall well short of what is required to keep 

warming below 2°C. The mitigation targets of the EU and some other developed 

countries under the Kyoto Protocol reflect the responsibility for harm and capacity 

to pay principles. However, without binding emission targets for all industrialised 

countries and major developing country emitters, the effectiveness imperative is 

not met, and consequently the core human rights of future generations are 

threatened (PI; chapter 3). Moreover, the current negotiating mandate under the 

Durban Platform is inadequate, owing to soft time frames, and a lack of stringency 

built into the mandate itself. 

4.2.2 Funding mechanisms and technology transfer 

Adequate funding and technology transfer arrangements are also essential 

components required for a global climate change regime to meet the effectiveness 

imperative (see chapter 1 above). The UNFCCC included an obligation (in Article 

4(3)) on developed country parties to ‘provide such financial resources, including 

for the transfer of technology, needed by the developing country Parties to meet 

the agreed full incremental costs of implementing’ the general obligation set out in 
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article 4 (1) (referred to above) and that are agreed between a developing country 

party and the financial mechanism to be decided upon under article 11 of the 

convention.25 While of enormous potential impact, this principle has not yet been 

implemented owing to the lack of appropriate mitigation targets and timetables.  

The Copenhagen Accord included a commitment by industrialised countries to 

provide ‘new and additional resources approaching USD 30 billion for the period 

2010-2012’ balanced between adaptation and mitigation with the longer-term 

collective goal of mobilising USD100 billion per year by 2020 ‘to address the 

needs of developing countries’ from a combination of sources including public, 

private, bilateral and multilateral, but this money will be linked to ‘meaningful 

mitigation actions and transparency and implementation.’26  

The Durban COP made good progress in terms of thrashing out most of the 

governance arrangements relating to this fund allowing it to be launched.27 The 

fund is to balance adaptation and mitigation.28 The Green Climate Fund is to be 

based on voluntary financial inputs from developed country parties but also 

includes public and private sources.29 Developing country parties to the 

Convention are eligible to access the fund which will finance ‘agreed incremental 

costs’ for activities relating to ‘adaptation, mitigation,… technology development 

and transfer, capacity building and the preparation of national reports by 

developing countries’ as well as REDD-plus (relating to reducing emissions from 

deforestation in developing countries).30 

In summary then, the Green Climate Fund represents progress toward an effective 

funding mechanism but its potential effectiveness is weakened by financial 

contributions remaining voluntary. The lack of appropriate emission reduction 

targets also weakens the possibilities for funding developing country mitigation 

efforts and facilitating the technology development and transfer required.  

4.2.3 Compensation 

The responsibility for harm principle (PII; chapter 3 above) entailed the idea 

that a person who caused harm should clean up the resulting harm and/or provide 
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suitable compensation. This principle has been partly reflected in the structure of 

mitigation targets in the climate regime. 

However, within the UNFCCC (Kyoto Protocol) regime, the idea of establishing a 

compensation mechanism for climate change-related damage until very recently 

has not gained any political traction. Industrialized countries have been concerned 

at the costs involved. Moreover they consider it unfair for them to be held 

responsible for emissions during the period when they did not realize that they 

were causing damage. Thus a proposal to include the polluter pays principle in the 

UNFCCC was rejected (Slade 2007: 218).31 Similarly, a proposal to confer on the 

UNFCCC Compliance Committee power over a state to pay for restoration of 

damage to the environment was not accepted (Lefeber 2012: 328). Reflecting this 

attitude, the US delegate stated at the 2009 Copenhagen Summit on Climate 

Change that ‘[w]e absolutely recognise our historic role in putting emissions in the 

atmosphere, up there, but the sense of guilt or culpability or reparations, I just 

categorically reject that’.32 

The debate on this issue, however, does seem to be gradually shifting in a 

direction reflecting, at least to some extent, the responsibility for harm principle. 

Thus, at the Doha COP in December 2012, it was agreed that ‘loss and damage’ 

from climate change in poor countries should be addressed.33 While the decision 

requests countries to provide to this end ‘finance, technology and capacity 

building’ (para 8) it is left unclear how much funding is involved and where it 

should come from. Crucially, the decision contains no acknowledgement of legal 

liability. US agreement was contingent on funding being drawn from existing 

commitments (Jotzo and Pickering 2012: 1). 

4.2.4 Compliance and enforcement 

In order to be effective, mitigation targets need to be linked to an effective 

compliance mechanism. The Kyoto Protocol contains a complex enforcement and 

compliance mechanism (Brunnee 2012: 290-320).34 Non-compliance by parties 

involves the possibility - ultimately - of a suspension of a party from mechanisms 

of the Protocol including emissions trading. The Protocol's enforcement and non-
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compliance mechanism has had mixed success to date, playing a positive role in 

facilitating compliance by some parties but proving powerless in relation to 

Canada's open refusal to meet its obligations under the Protocol (Brunnee 2012: 

309-310). 

Ultimately, collective compliance and enforcement is dependent upon agreement 

on international standards (Brunnee 2012: 320). The Kyoto compliance and 

enforcement mechanism will continue in relation to the recently agreed second 

Kyoto Protocol commitment period, although as we have seen, this covers a more 

limited range of countries. Whether an effective compliance procedure is included 

in the global instrument which results from the Durban Platform remains uncertain. 

Already in the recent Bangkok meeting, widely diverging views were expressed on 

the form which such an enforcement/compliance procedure should take.35 

Ultimately, an effective enforcement and compliance mechanism and a funding 

mechanism remain vital ingredients in an effective global climate change regime. 

Both of these elements remain highly dependent upon agreement on clear and 

binding emission reduction commitments in a global climate treaty.  

4.2.5 Duty of cooperation 

Chapter 3 argued that there is an ethical obligation on states to cooperate in 

creating an effective international climate change regime. At a general level, 

international environmental law already includes such an obligation (Sands and 

Peel 2012: 203). This obligation rests on the UN Charter article 74 and has been 

affirmed in a number of ICJ cases, including the Pulp mill case.36 The UNFCCC 

and Kyoto protocol include specific obligations to cooperate. The UNFCCC in its 

Preamble acknowledges that:  

the global nature of climate change calls for the widest possible cooperation 
by all countries and their participation in an effective and appropriate 
international response, in accordance with their common but differentiated 
responsibilities and respective capabilities and their social and economic 
circumstances.37  

The UNFCCC places an obligation on parties to cooperate: in the development 

and transfer of technology; in adaptation, in scientific research on climate change, 
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in the exchange of information (socio-economic, legal and technical); and in 

education, training and public awareness on climate change.38 A difficulty with 

these obligations to cooperate embedded in the UNFCCC is that it is almost 

impossible to judge whether a particular party has met these obligations owing to 

their open-ended nature. 

4.2.6 Precautionary principle 

Environmental effectiveness requires acceptance of a precautionary 

approach (chapter 3). An ethical obligation to take a precautionary approach is 

reflected in article 3 of the UNFCCC which provides that parties  

should take precautionary measures to anticipate, prevent or minimize the 
causes of climate change and mitigate its adverse effects where there are 
threats of serious or irreversible damage, lack of full scientific certainty 
should not be used as a reason for postponing such measures, taking into 
account that policies and measures to deal with climate change should be 
cost-effective so as to ensure global benefits at the lowest possible cost. 

As discussed above, there is more than sufficient scientific certainty to justify 

strong mitigation action on climate change and therefore the precautionary 

principle is strictly unnecessary. The precautionary principle is closely linked to a 

preventive approach whereby action should be taken prior to environmental 

impacts becoming irreversible. Seen in this light, the precautionary principle is 

valuable in underscoring the need for urgent mitigation action on climate change. 

However, it is vague in not specifying what measures are required. While the 

precautionary principle is well established as a principle of EC law (Scotford 2008: 

37-40), there remains some uncertainty as to whether it is part of customary 

international law binding on all states (ILA 2012: 21).39 The uncertainty as to the 

status of the precautionary principle in general international law is irrelevant for our 

purposes, because parties to the UNFCCC have accepted that the principle 

applies in relation to climate change.  
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4.2.7 Intergenerational equity 

The UNFCCC also contains a reference to intergenerational equity. Article 3 

provides that ‘in their actions to achieve the objective of the Convention and to 

implement its provisions, the Parties shall be guided, inter alia, by the following: 

the Parties should protect the climate system for the benefit of present and 
future generations of human kind, on the basis of equity and in accordance 
with their common but differentiated responsibilities and respective 
capabilities. Accordingly, the developed country Parties should take the lead 
in combating climate change and the adverse effect thereof. 

What is the status of the principles contained in article 3? During the negotiation of 

the UNFCCC, the US and some other countries vehemently opposed inclusion of 

the principles contained in article 3, concerned that these principles would be 

invoked against them under the Convention’s dispute settlement provisions 

(Bodansky 1993: 501). These principles embody ‘legal standards’ of a more 

general nature, which have normative force, rather than commitments which 

'specify particular actions’ (Bodansky 1993: 501).40 The principles are inherently 

vague. For instance, while ‘equity’ is to apply in relation to the protection of the 

climate system ‘for the benefit of present and future generations,’ no guidance is 

given as to how the balance between the needs of present and future generations 

is to be struck. Thus it remains unclear whether the reference to ‘intergenerational 

equity’ reflects the notion of persons having equal weight regardless of when they 

happen to be born, integral to the core rights principle set out in chapter 3 above. 

4.2.8 Common but differentiated obligations 

The reference to developed country Parties taking 'the lead in combating 

climate change' is a reflection in a general sense of the Justice Principles argued 

for in chapter 3 above. However it is ambiguous in that it remains unclear which of 

these justice principles it reflects. This ambiguity reflects the different approaches 

taken by parties to the negotiations. Developing countries argued that the notion of 

industrialised countries taking the lead in addressing climate change reflected the 

responsibility of these countries for creating the climate change problem. In 

contrast, industrialised countries took the view that it reflected their greater 
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'financial and technical capacity' and denied the suggestion of responsibility for 

historic emissions (Bodansky 1993: 503). The reference to ‘respective capabilities’ 

in article 3 reflects the 'capacity to pay' principle argued for (PIII, chapter 3 above).  

Both the Preamble and article 3 of the UNFCCC include the concept of ‘common 

but differentiated responsibilities’ (CBDR). This concept has two elements, the 

notion of common responsibility in implementing an agreement and the notion of 

states having differentiated obligations based on their respective roles in creating 

a particular environmental problem and capacity to solve the problem (Rajamani 

2006: 134, 136). 

The wording of article 3 leaves unclear whether the basis of differentiation 

between countries is with respect to their capabilities or responsibility for causing 

the problem (Rajamani 2006: 194-195).41 The reference to CBDR and 

industrialised countries’ leadership in addressing climate change are couched in 

'discretionary' and 'guiding language' rather than hard legal obligations, leading 

Rajamani to conclude that they are not legally binding or part of customary 

international law.42 However, both concepts have considerable ‘force’ in the 

climate regime both as a basis for the interpretation for existing obligations and 

providing an ‘overarching principle governing the future development of the climate 

regime’ (Rajamani 2006: 197).43  

As we saw above, the ‘differentiation’ element of CBDR is embodied in both the 

UNFCCC and Kyoto protocol in that the ‘quasi target’ found in article 4(2)(a) and 

(b) of the UNFCCC only imposes obligations on industralised countries and the 

Kyoto protocol emissions reduction targets only apply to industrialised countries.  

However, CBDR in its current form in the global climate regime arguably does not 

reflect the Justice Principles of responsibility for harm and capacity to pay as the 

current climate regime does not impose mitigation obligations on large developing 

country emitters such as India, China and Brazil (Atapattu 2009: 42).44  

Surprisingly, the mandate for a new global legal instrument under the Durban 

Platform for enhanced action has no reference either to equity or to CBDR. This is 

consistent with the US position which equates CBDR with the notion of ‘major 
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emitter’ developing countries not taking on binding emission reduction 

commitments. The US has consistently maintained that ‘major emitter’ developing 

countries along with developed countries must be included in any global climate 

treaty (Pickering, Vanderheiden and Miller 2012: 431).   

Nevertheless, many developing countries have made clear that they understand 

both equity and CBDR as integral to the Durban mandate. Thus at the Doha COP 

in 2012 a statement made by China, Brazil, India and South Africa (the so-called 

BASIC group) reiterated that ‘equity’ and CBDR should ‘guide future 

negotiations’.45 

4.2.9 Subsistence and equality 

The UNFCCC does not directly incorporate the principle of subsistence 

discussed in chapter 3. However, the Preamble refers to ‘the legitimate priority 

needs of developing countries for the achievement of sustained economic growth 

and the eradication of poverty’.46 Moreover, at the UNFCCC COP 16 held in 2011 

in Cancun, Mexico, it was agreed that Parties should cooperate in achieving a 

peaking of global GHGs ‘as soon as possible’… ‘bearing in mind that social and 

economic development and poverty eradication are the first and overriding 

priorities of developing countries’.47 

Some Justice Principles and Implementation Principles argued for in chapter 3 are 

notably absent from the current global climate regime. For example, there is no 

reference to the notion of ‘equality of access to the atmosphere’, or ‘equal per 

capita emissions’ beyond the reference in the UNFCCC Preamble to ‘per capita 

emissions in developing countries’ being still ‘relatively low’ while the ‘largest share 

of historical and current global emissions of greenhouse gasses has originated in 

developed countries’.48 However the UNFCCC does include a reference to 

‘sustainable development’  (article 3 (4)) and it is to this concept which we now 

turn.  
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4.2.10 Sustainable development  

The UNFCCC states that parties have a ‘right to, and should, promote 

sustainable development’.49 This was a compromise between developing countries 

wishing inclusion of a right to development and some industrialised countries 

wishing to see inclusion of a duty on states to promote sustainable development 

(Bodansky 1993: 504). The US in particular was strongly opposed to a 'right to 

development' as it was considered too vague and could be used by developing 

countries to demand financial assistance from developed countries.  

The reference to a ‘right’ to ‘promote sustainable development’ rather than the 

more usual 'duty' of sustainable development is arguable different from the right to 

development found in the 1986 UN Declaration on the Right to Development 

(Bodansky 1993: 504). It is also different from the Rio Declaration which states 

that ‘the right to development must be fulfilled so as to equitably meet 

developmental and environmental needs of present and future generations.’50 

Given the failure of the UNFCCC to define ‘sustainable development’ (ILA 2010: 

25), it is important to see whether general international law sheds light on the 

meaning of this principle as embodied in the UNFCCC. 

4.3 General international law  

4.3.1 Principles of international environmental law:  Intergenerational equity 
and sustainable development  

Intergenerational equity arises both as an independent principle and also as 

a component part of sustainable development. It is important to consider the 

provisions relating to intergenerational equity in the UNFCCC in the context of 

general international law for two reasons. Firstly, this may be relevant to the 

interpretation of intergenerational equity as it is embodied in article 3 of the 

UNFCCC. Secondly, it is important to ascertain whether there is a general 

obligation of intergenerational equity in international law which is binding 

independently of the UNFCCC treaty.  
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Rules of international law can emerge through repetition of a particular rule in a 

number of multilateral treaties provided certain conditions are met. These 

conditions include that there be consistency in expression of the rule, and that the 

parties to the treaty recognise the rule to be of binding force on all states (North 

Sea Continental Shelf Cases).51  

Intergenerational equity has been embodied in global environment treaties in 

various forms. The 1992 Convention on Biological Diversity52 contains a vague 

reference to the sustainable use of biological diversity to meet the needs and 

aspirations of ‘present and future generations’ but contains no obligations to 

guarantee continuation of habitat essential to the survival of endangered species. 

The 1992 Rio Declaration on Environment and Development states: ‘the right to 

development must be fulfilled so as to equitably meet development and 

environmental needs of present and future generations.’53 As in article 3 of the 

UNFCCC, intergenerational equity is intertwined with intra-generational rights.  

Another expression of intergenerational equity discourse involves conserving 

particular elements of nature for the benefit of future generations. This approach is 

embodied in the 1972 World Heritage Convention,54 which aims to conserve the 

cultural and the natural heritage of ‘outstanding universal value to the benefit of 

future generations.’55 Finally, it should be noted that there are a series of important 

international environmental treaties that have not explicitly referred to 

intergenerational equity but have nevertheless been mindful of the concept. Thus 

several of the treaties within the Antarctic Treaty System refer to management of 

Antarctica ‘in the interest of all mankind’ implying a responsibility to future 

generations (Bastmeijer 2011: 2-3).56 A further example is the 1987 Montreal 

Protocol on Substances that Deplete the Ozone Layer,57 which aims to reduce the 

impact of ozone depleting substances now to ensure a restored ozone layer in the 

future.58 Like most treaties, however, the overriding imperative of the Montreal 

Protocol is to protect the interests of current generations’ health and access to 

food resources,59 and it is based on a belief in human capacity to redress harm 

before it is too late. 
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There is no single formulation of intergenerational equity in these treaties spanning 

different areas of the environment, so it is difficult to argue that the principle has a 

sufficiently consistent meaning in general international law capable of informing 

the interpretation of article 3 of the UNFCCC. Indeed, on one view the references 

to ‘intergenerational equity’ in global environment treaties has tended to be 

‘hortatory’ not even having weight as ‘principles’ let alone ‘rules’ of international 

law (Fitzmaurice 2009: 128-129). 

Article 3 of the UNFCCC links intergenerational equity to a right to sustainable 

development. Can intergenerational equity be considered part of customary 

international law as a component of sustainable development? To establish a rule 

of customary international law it is necessary to point to consistent state practice 

and opinio juris. A further requirement is that a rule be of a 'fundamentally norm 

creating character'. This latter requirement means that a rule must be sufficiently 

clear (North Sea Continental Shelf Cases).60 

There is extensive state practice in the form of a growing number of states 

incorporating sustainable development, including intergenerational equity in their 

national laws and constitutions.61 Examples include South Africa’s National 

Environmental Management Act62 and the Australian case Taralga Windfarm 

which required a planning decision in relation to a windfarm to take into account 

future generations’ needs for renewable energy in the context of climate 

change.63While there may be sufficient state practice, there is insufficient opinio 

juris demonstrating that states have implemented sustainable development 

accompanied by a belief that there was an international legal obligation to do so, 

as opposed to a political or policy commitment (Cordonier Segger 2008: 141). 

Moreover, both intergenerational equity and sustainable development fail to meet 

the test of being of a ‘norm creative character’ because they are too vague and 

indeterminate. Intergenerational equity does not in itself indicate what weight is to 

be given to the interests of future generations vis-a-vis current generations. 

Similarly, sustainable development does not indicate the respective weight to be 

given to environmental, particularly long-term interests vis-a-vis short term 

economic interests. As pointed out by Birnie, Boyle and Redgwell, even if 
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intergenerational equity is viewed as an element of sustainable development, this 

‘does not resolve the argument for stronger generation rights or international 

guardianship, nor does it determine the optimal balance between this generation 

and its successors’ (Birnie, Boyle Redgwell 2009: 122). 

Even if sustainable development is not a rule of customary international law, it still 

can have normative force in international law. Indeed an ILA Committee has 

argued that, while the legal status of sustainable development is a ‘sterile’ issue, 

the practical effect of sustainability as a concept is more important (ILA 2012: 6). 

Thus sustainable development can act as a catalyst for the further development of 

international law and a vehicle for bridging the North-South divide (Beyerlin and 

Marauhn 2011: 79-83). More concretely, sustainable development can have 

normative force in international law by: 1) being the object and purpose of a treaty 

(Cordonier Segger 2008: 142); 2) being used in the interpretation of treaties; and 

3) operating as principles in mediating between other rules or principles of 

international law.64 This normative force is reflected in various way in cases which 

have come before the ICJ.  

The International Court of Justice (ICJ) made references to intergenerational 

issues in its Advisory Opinion on the Legality of the Use of Nuclear Weapons65 

where the Court considered a request from the United Nations General Assembly 

on the question of whether the threat or use of nuclear weapons in any 

circumstances was permitted under international law. The majority judgment, in 

the context of considering the relevance of international environmental 

agreements relating to times of peace, stated that ‘[t]he court also recognizes that 

the environment is not an abstraction but represents the living space, the quality of 

life and the very health of human beings, including generations unborn.’66 The 

Court, however, went on to argue that obligations stemming from environmental 

treaties could not have ‘intended to deprive the state of the exercise of its right of 

self defence under international law’, suggesting that environmental considerations 

needed to be taken into account by states ‘when assessing what is necessary in 

proportion to the pursuit of legitimate military objectives’.67 However, the Court did 

not rely directly on the impact of the use of nuclear weapons on future generations 
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in its judgment. As observed by Sands and Peel (2012: 210) ‘the purpose of the 

ICJ’s reliance on the intergenerational equity concept is not immediately apparent.’ 

In his dissenting opinion, Judge Weeramantry took a very different approach, 

concluding that the threat or use of nuclear weapons was ‘illegal in any 

circumstances whatsoever’.68 After noting that the half-life of the radioactive 

elements of a nuclear explosion could run to tens of thousands of years, he stated 

that ‘at any level of discourse, it would be safe to pronounce that no one 

generation is entitled, for whatever purpose, to inflict such damage on succeeding 

generations.’69 He added that the court in applying international law must ‘pay due 

recognition to the rights of future generations’, adding ‘[i]f there is any tribunal that 

can recognize and protect their interests under the law, it is this court.’ Judge 

Weeramantry went on to say that: 

the rights of future generations have passed the stage when they were 
merely an embryonic right struggling for recognition. They have woven 
themselves into international law through major treaties, through juristic 
opinion and through general principles of law recognized by civilised 
nations.70  

Justice Weeramantry's judgment certainly provides valuable material for arguing 

intergenerational equity in future cases before international tribunals. However, it 

is regrettable that his judgment does not flesh out more fully the basis upon which 

future generations can be bearers of rights, how exactly intergenerational equity 

can be based on ‘general principles of law’, and how multilateral treaties which 

enshrine intergenerational equity can create obligations on all states. 

In the case concerning the Gabcikovo-Nagymoros Dam (Hungary/Slovakia) 1997, 

the ICJ considered a dispute between Hungary and Slovakia relating to the 

construction of a hydro-electric facility by Hungary which impacted the 

environment of downstream Slovakia.71 The majority judgment made reference to 

‘new scientific insights and to a growing awareness of the risks for humankind - for 

present and future generations - of pursuit of interventions in nature.’ The 

judgment went on to recognize the development of ‘new norms’ which needed ‘to 

be taken into consideration…not only when states contemplate new activities but 

also when continuing with activities begun in the past. This need to reconcile 
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economic development with protection of the environment is aptly expressed in the 

concept of sustainable development.’72  

This passage is ambiguous, leaving it unclear whether these new norms ‘bind as 

rules of law’ and whether sustainable development has indeed become part of 

general international law (Lowe 1999: 20). 

Nevertheless, sustainable development is integral to the Court’s order for the 

parties to go away and negotiate a solution to the volume of water issue, 

presumably balancing environment and economic considerations (Sands and Peel 

2012: 208). Indeed sustainable development - when functioning as a consideration 

influencing a particular decision in a particular direction - fits well within Dworkin's 

notion of ‘legal principles’. According to Dworkin, legal principles do not dictate a 

particular outcome the way in which a legal rule does but still retain normative 

force as principles are taken into account in reaching outcomes.73 

The majority’s judgment contrasts with Judge Weeramantry who in dissent 

considers that sustainable development is a legal principle of customary 

international law with an erga omnes character based on its general acceptance 

by the international community, repeated in many instruments and also by ‘logical 

necessity’ required to balance the right to development with the need for 

environmental protection. He finds support for sustainable development in material 

derived from a range of cultures and legal systems over thousands of years.74 

Intergenerational equity was further considered by Judge Weeramantry in his 

dissenting opinion in the 1995 second phase of the Nuclear Tests Case involving 

New Zealand and France.75 In this case New Zealand argued that the basis of the 

1974 judgment by the ICJ had been affected in a manner which justified a 

reopening of the proceedings76. New Zealand argued that France by continuing 

underground nuclear testing in the Pacific would violate New Zealand's rights 

under international law, and in the alternative that such testing would be unlawful 

without France first conducting an environmental impact assessment. The Court 

rejected New Zealand's argument on the grounds that the 1974 judgment was 

based on atmospheric testing and so was not ‘affected’. Judge Weeramantry in his 

vigorous dissent referred to what he described as ‘the concept of intergenerational 
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rights’ which he described as ‘an important and rapidly developing principle of 

contemporary environmental law.’77 After referring to the information presented to 

the Court indicating that ‘the half life of a radioactive by-product of nuclear tests 

can extend to over 20,000 years’, he went on to argue that the International Court 

of Justice should consider itself a trustee of the rights of future generations: 

…this Court must regard itself as a trustee of those rights in the sense that 
the domestic court is a trustee of the interests of an infant unable to speak for 
itself. If this court is charged with administering international law, and if this 
principle is building itself into the corpus of international law, or has already 
done so, this principle is one which must inevitably be a concern of this court. 
This consideration involved is too serious to be dismissed as lacking in 
importance merely because there is no precedent on which it rests. 78 

Justice Weeramantry further stated that New Zealand's complaint related not just 

to the rights of people presently in existence but also ‘the rights of unborn 

posterity. Those are rights which a nation is entitled, and indeed obliged, to 

protect.’ He concluded that this aspect was ‘not to be ignored’ in considering 

whether New Zealand had made out a prima facie case of damage to its interest 

sufficient to reopen the 1974 proceedings. Justice Weeramantry stated that the 

present case provided the Court with a ‘pre-eminent opportunity’ to make a 

pronouncement on this developing field, as ‘it raises in pointed form the possibility 

of damage to generations yet unborn.’79  

Other ICJ judges have not taken up Justice Weeramantry's novel idea of the court 

being directly a trustee for the rights of future generations. Perhaps this is not 

surprising as surely for the Court to be a trustee in this fashion would require either 

that this role be spelt out in the Court's statute which establishes its jurisdiction, or 

be specified in treaties which the Court is applying through article 38 of its Statute. 

While we have seen that there are obstacles in establishing an obligation of 

intergenerational equity under customary international law, there is no doubt that 

the concept, particularly as an integral part of sustainable development, has begun 

to play an important role in the reasoning of international tribunals. Lowe argues 

convincingly that sustainable development is an element of judicial reasoning, 

constituting: 
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a meta principle, acting upon other legal rules and principles – a legal 
concept exercising a kind of interstitial normativity, pushing and pulling the 
boundaries of the primary norms when they threaten to overlap or conflict 
with each other (Lowe 1999: 31). 

The Arbitration Tribunal operating under the auspices of the Permanent Court of 

Arbitration in the 2005 case of Iron Rhine (Belgium v. Netherlands)80 suggested 

that sustainable development required states to take environmental protection 

considerations into account in the development process (Cordonier Segger 2008: 

126). However, the arbitral tribunal, by emphasising integration of economic and 

environmental aspects as a touchstone of sustainable development, left unclear 

the extent to which intergenerational equity was an essential part of this concept.  

Intergenerational equity and sustainable development were invoked by both 

Argentina and Uruguay in their recent conflict which resulted in the ICJ Pulp Mill 

Decision of 2010. The ICJ in this case decided that Uruguay had violated various 

procedural obligations in authorising construction of two pulp mills on the river 

Uruguay, a shared water course. These obligations, which included duties to 

inform the other party of construction plans which interfered with the river, were 

contained in a bilateral treaty between the two countries, the 1975 Statute of the 

River Uruguay.  

Uruguay emphasised sustainable economic development arguing that it had a 

right to sustainable economic environment that implied a right to construct the 

pulpmill. In its pleadings it maintained that sustainable development ‘is a matter of 

inter-generational equity, requiring that economic development proceed in a 

manner that it regulates protection of the environment, which is the human life-

support system on which both present and future generations depend’.81 In 

contrast Argentina argued in its oral arguments that ‘an effective application of the 

principles of prevention and precaution by Uruguay ‘aurait permes’ was necessary 

to apprehend the risk of grave damage for present and future generations.82  

However, the majority judgement in this case was based almost entirely on 

interpretation of the 1975 Statute rather than principles of international 

environmental law, such as sustainable development or intergenerational equity. 

Thus the Court made reference to provisions in the 1975 Statute which provided 
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for the balancing of the riparian states’ interests in the river as being ‘consistent 

with the objective of sustainable development’.83 The Court went on to state that 

article 27 of the Statute which contained obligations relating to the use of the river 

embodied ‘this interconnectedness between equitable and reasonable utilization of 

a shared resource and a balance between economic development and 

environmental protection that is the essence of sustainable development’.84 

The relatively thin reference to sustainable development or intergenerational 

equity by the majority judgement was criticised strongly by Justice Trindade in his 

separate opinion.85 He chided the majority judgement for not referring to 

intergenerational equity in interpreting the 1975 Statute requirements relating to 

monitoring.86  

Trindade addressed intergenerational equity at some length. His starting point was 

the notion of 'conservation' which reflects 'a cultural manifestation of the 

integration of the human beings with nature and the world where-in he or she 

lives'.87 This is linked to an obligation to other generations 'past and future'. This 

obligation is in turn linked to a 'preventative (and precautionary) character' in 

environmental protection88 to other areas of international law such as human rights 

which extend obligations into the future to 'potential or prospective victims.’89  

Trindade goes on to argue that the 'preventive' element of both international 

human rights and environmental law serves as an 'inspiration for the progressive 

development of International Law.'90 He notes that concern with future generations 

underlies various treaties and instruments including the 1977 UNESCO 

Declaration on the Responsibilities of the Present Generations Towards Future 

Generations91 and the UN Human Rights Covenants. He quotes extensively from 

the 1988 Guidelines on Intergenerational Equity92 - which he took part in drafting - 

which constitute recommendations on intergenerational equity and international 

law, strongly influenced by Brown Weiss' notion of intergenerational equity 

including the idea of conveying the Earth to future generations in no worse 

condition that it has been received.93 Trindade notes that intergenerational equity 

has 'an essentially anthroprocentric outlook.'94 After referring to the precautionary 

principle he concludes that, 'in 2010, it can hardly be doubted that ... 
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intergenerational equity forms part of conventional wisdom in International 

Environmental Law'.95  

Trindade places importance in 'solidarity in time' as integral to intergerational 

equity in the sense of preservation of culture from the past to the future. He refers 

at length to the Inter-American Court of Human Rights (IACtHR) 2001 decision in 

Community Mayagna (Sumo) Awas Tingni 96 to protect the communal property of 

an indigenous group in Nicaragua.97 He observed that 'living in harmony with their 

natural environment' was an essential part of their culture, and the IACtHR took 

into account the relationship to the land which had a 'spiritual element' essential 

for transmitting their cultural legacy to future generations.98 He goes on to link this 

notion of cultural identity to the right to life.99  

Trindade discusses sustainable development, describing its endorsement in 

various treaties and declarations.100 He argues that sustainable development is a 

general principle of international environmental law ‘acting as a guiding general 

principle for the consideration of environmental and developmental issues'.101 

However, he does not explain how sustainable development or intergenerational 

equity should specifically have been taken into account in interpreting the 1975 

Statute given that these principles were invoked by both sides.  

The inherent pliability of these principles is commented on by Justices Al-

Khasawneh and Simma in their joint dissenting opinion.102 They point out that the 

principles of permanent sovereignty over natural resources, and other principles 

including the principle of sustainable development exhibit an 'extreme elasticity 

and generality.'103 Moreover, they point out that these principles are frequently 

'where there is a dispute, in a state of tension with each other.'104 

It remains to be seen whether Trindade's strong support for intergenerational 

equity and sustainable development as comprising general principles of 

international law has influence. His reference to intergenerational equity as 'part of 

conventional wisdom' is obscure: it is unclear whether he is concluding that 

intergenerational equity is an underlying objective of international environmental 

law or part of international law established by repetition in treaties. Interestingly, 

Trindade’s notion of sustainable development is anthroprocentric with a strong 
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emphasis on human beings harmony with nature. He blurs the distinction between 

these principles as ethical and policy prescriptions and international law. However, 

both sustainable development and intergenerational equity in his view have 

normative force in the sense that they should have been taken into account in 

interpreting the 1975 Statute. His reference to 'progressive development' of 

international law suggests that he wishes to see international law incorporate 

these principles, with the ICJ playing an active role in this process.  

The ICJ will have such an opportunity to further develop the concept of 

intergenerational equity in deciding the dispute involving Australia and New 

Zealand’s challenge to Japan’s whaling program. At the time of writing the court 

was hearing submissions by the parties. This case involves the issue of whether 

Japan's current whaling programme is justified under the International Whaling 

Convention (ICRW) provision for scientific whaling. An Australian submission to 

the Court argued that the ICRW should be interpreted in light of the development 

of international environmental law since the ICRW was drafted in1946. The 

submission went on to state that there were three juridical pillars recognised as 

essential for international environmental law, comprising intergenerational equity, 

the principle of prevention and the precautionary principle. Attention was drawn to 

the specific reference to intergenerational equity in the Preamble of the ICRW as 

well as other international instruments and jurisprudence of the ICJ which placed 

an emphasis on the necessity of taking into consideration the rights of future 

generations.105  

While sustainable development and intergenerational equity have substantive 

notions of fairness and justice embedded in them, international courts have tended 

to shy away from engaging in broader notions of justice entailing ‘equitable 

distribution among peoples of the public goods that the environment provides’ 

(Stephens 2012: 202).106 Rather than engage in the substantive distributional 

element of sustainability, international courts have focused on procedural 

obligations (Stephens 2012: 217). An example of this is the focus on 

environmental impact assessment in the Pulp Mill Case, where the Court 

concluded that Uruguay’s obligations under the 1975 Statute entailed the carrying 

out of an environmental impact assessment (Stephens 2012: 214).107  
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We have seen from recent ICJ judgements that sustainable development and 

intergenerational equity have normative force in conjunction with other rules of 

international law. However, the dependence of international dispute resolution 

bodies on state consent has meant that such bodies have been reluctant to 

develop international law beyond certain limits (ILA 2012: 7). Reflecting this 

political reality, the ICJ to date has been ‘wary’ of pronouncing on the ‘formal 

status of sustainable development’ or identifying ‘any concrete demands that 

sustainable development makes of State behaviour’ (ILA 2012: 9).  

This reluctance means that ICJ jurisprudence does not assist greatly in the 

interpretation of ‘intergenerational equity’ in article 3 of the UNFCCC. Moreover, 

the inherent indeterminacy of both intergenerational equity and sustainable 

development means that they are incapable in themselves of establishing clear 

climate change mitigation burdens or addressing the issue of how to distribute 

mitigation burdens between current and future generations. For the latter, more 

precise mitigation rules need to be anchored in international treaty obligations, 

reflecting the justice principles set out in chapter 3 above. 

4.3.2 State responsibility and international litigation 

This section considers whether international law rules on state responsibility 

can be used as a basis for claims made bilaterally or before international tribunals 

based on breaches of international law obligations requiring climate change 

mitigation in ways which satisfy the Justice Principles set out in chapter 3. Human 

rights litigation is considered separately below.  

International law rules on state responsibility could arise in the context of bilateral 

claims, between a small island state threatened with inundation, and a major GHG 

emitter, or in the context of international litigation before an international tribunal 

such as the ICJ. The object of such claims or litigation could include: reparation for 

previous climate change-related damage, or action to compel state/s to take 

mitigation action. 

While reparations would be consistent with the responsibility for harm principle, 

they could only partially fulfil the requirements of the Justice Principles owing to 
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their backward looking and ad hoc nature. The potential link between reparations 

and future generations is limited, as, in order to benefit future generations, 

compensation would need to go into, for example, a fund devoted to climate 

change mitigation action, or be used as an incentive for large emitters to reduce 

emissions.  

To establish state responsibility for an internationally wrongful act it is required to 

demonstrate a breach of an international law obligation resulting from conduct 

attributable to a state.108 In the context of climate change it would be necessary to 

show breach of a treaty obligation or breach of a customary international law 

obligation. As we have seen, to date, the only clear and binding emission 

mitigation targets in a global climate treaty are the obligations on Annex 1 

countries under the Kyoto Protocol. The UNFCCC contained vague ‘quasi-targets’ 

for developed countries. Voigt (2008: 6) makes an argument that state parties to 

the UNFCCC have an obligation to take measures to stop increasing their GHG 

emissions by combining articles 2 and 4.2 of the Convention. But she 

acknowledges that this view is ‘controversial’ and ‘no consensus exists’ on this 

interpretation (Voigt 2008: 7). The voluntary commitments made by states in 2010 

at the Cancun COP were not binding (Lefeber 2012: 325). Under the UNFCCC, 

developing countries have been invited to adopt mitigation measures but ‘have no 

binding obligations to this end.’109 

The Kyoto Protocol targets do impose strict obligations on industrialized countries 

binding under international law to be achieved by the end of 2012. However, non 

performance of these obligations which relate to the 2008 – 2012, will only be first 

assessed in 2015 following the Kyoto Protocol’s reporting and review procedures, 

and even then, countries in breach could escape liability by purchasing carbon 

credits on international markets (Brunnee 2012: 305). As we have seen the 

second commitment period of the Kyoto Protocol (2013-2020) only involved the 

EU, Australia and a limited number of countries.  

A further possibility would be to make a claim bilaterally or through international 

litigation based on a breach of the customary international law obligation not to 

produce trans-boundary environmental damage. This rule requires states ‘to 
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ensure that activities within their jurisdiction and control protect the environment of 

other states or of areas beyond national control’ (Nuclear Weapons Case).110 This 

principle is binding on all states and thus in theory could be invoked against a 

state such as the United States which is not a party to the Kyoto Protocol (but is a 

party to the UNFCCC). However, such a claim would face a number of obstacles. 

While it is well established that potential damage must be significant to invoke the 

principle, it is less clear what methodology should be used for working out the 

threshold of damage (Lefeber 2012: 340). A further obstacle includes establishing 

causation in a context where all states contribute to GHG emissions and damage 

has also been caused by historic emissions. However, one solution would be to 

assign ‘proportionate responsibility’ established using data compiled under the 

UNFCCC (Lefeber 2012: 346). Causation would still arguably be difficult as it 

would be necessary to untangle natural and anthropogenic causes – storm surges 

occur naturally in Bangladesh but will become more severe and frequent resulting 

from climate change (chapter 1 above).  

While it may be possible to establish jurisdiction before an international tribunal111 

the prospect for compliance with any ruling would be slim. Given that, to date, 

states have refused binding and deep mitigation targets in a treaty it is difficult to 

see why they would accept such requirements through litigation or pressure 

pursuant to a bilateral claim.112 But such claims or litigation could increase political 

pressure on policy makers by raising the profile of the climate change issue as has 

arguably occurred through litigation at the national level in the US (Osofsky 2012: 

455) and in other countries (Lord et al 2012). 

4.4 Procedural justice and the international climate regime 

Future generations cannot of course directly participate in the global climate 

change treaty-making processes. However, future generations’ interests 

significantly coincide with the interests of young people. Young people may be 

represented as part of national delegations. Youth climate NGOs participate in the 

UN climate negotiations as observers. The UNFCCC provides that: ‘[a]ny body or 

agency, whether national or international, governmental or non-governmental, 

which is qualified in matters covered by the convention’ may apply for an 
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accreditation as an observer.113 The UNFCCC Secretariat recognizes youth NGOs 

as one of the categories of groups that may apply for participation as observers.114 

It is important to bear in mind, however, that participation as an observer does not 

allow such groups to participate directly in negotiations. Rather they can only 

make general statements in the plenary sessions. Huge numbers of NGOs have 

attended recent UN climate meetings; for example 13,500 observers attended the 

Copenhagen COP in 2011 (Hey and Fourie 2012: 257). The sheer numbers 

involved has raised issues about how meaningful such participation is in the treaty 

making processes (Hey and Fourie 2012: 283). The limited role of NGOs in the 

treaty making process reflects a broader lack of democracy at the international 

level. While treaties may require approval by national parliaments in some states, 

parliaments generally have limited influence on their content (Crawford 1994: 113-

133).115 

4.5 Conclusion 

We saw in chapter 3 that justice principles required to ensure 

intergenerational justice must operate under an effectiveness imperative.  We 

have seen in this chapter that the current international climate change regime falls 

well short of meeting this effectiveness imperative. This is reflected in the failure to 

agree to binding mitigation targets beyond the linked group of countries who have 

accepted a second Kyoto commitment period. The failure to have effective 

mitigation targets makes the UNFCCC and Kyoto technology transfer and funding 

mechanisms extremely weak, analogous to a house with no foundations. 

We have seen that some of the Justice Principles set out in chapter 3 are reflected 

in various provisions of the UNFCCC, but many of the provisions are vague or 

ambiguous. We saw for example the notion of ‘intergenerational equity’ is found in 

article 3 of the UNFCCC, however this fell short of the core human rights principle 

which entails that persons born in the future have equal weight vis a vis 

contemporaries. ‘Intergenerational equity’ as embodied in the UNFCCC gives no 

indication as the weight to be given to future generations. 
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Similarly there is a soft obligation to promote sustainable development in the 

UNFCCC which entails taking into account the interests of future generations, but 

this principle also remains vague. ‘Common but differentiated responsibilities’ in 

the global climate regime remains ambiguous, with industrialised countries taking 

the view that it is based on capacity to pay whereas developing countries regard 

this as referring to industrialised countries having caused the problem. In 

developing a new global instrument under the Durban mandate, the US, in 

particular, is resistant to ‘equity’- based arguments arguing that these are outside 

the mandate. However, the UNFCCC article 3 principles are likely to remain 

important reference points in the ongoing negotiations. 

The relatively robust – albeit vague- justice principles reflected in the UNFCCC, 

contrast with the lack of effective and binding emission targets and other essential 

elements necessary for an effective global regime in the Kyoto Protocol (including 

compliance mechanism and funding). This can partly be explained by the 

domination of particular discourses in the climate change negotiations, particularly 

the discourse of ‘marketization’ which seeks to assimilate climate change 

governance issues with the market.  

This chapter also explored the notions of ‘sustainable development’ and 

‘intergenerational equity’ in general international law. We found there is no 

consistent formulation of these concepts which can help in interpreting article 3 the 

UNFCCC. Moreover, the indeterminate nature of both concepts means that they 

cannot give rise to clear binding mitigation obligations independent of the global 

climate change treaty regime. Both principles, nevertheless have normative force, 

and have a role in conjunction with other rules of international law, as evidenced in 

the survey of recent ICJ cases including the Pulp Mill Case. 

Bilateral claims based on state responsibility for transboundary harm was 

discussed as a possible vehicle for increasing political pressure on states to take 

effective climate change mitigation action. Importantly, such claims are not a 

substitute for policy action reflecting the effectiveness imperative and Justice 

Principles set out in chapter 3. It was observed that claims in relation to climate 

change damage face acute difficulties in establishing causation. A further difficulty 
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is the lack of clear thresholds given the limited coverage of the Kyoto protocol in 

terms of emission targets. Moreover, it remains unlikely that small island countries 

threatened by climate change inundation, initiate claims owing to a fear of 

retaliation. 

In relation to procedural justice, the current international system does not contain 

mechanisms which give explicit representation to future generations through for 

example, an international commission for future generations. (This and other 

comparable mechanisms are discussed further in chapter 7 below). Youth climate 

NGOs can seek to represent future generations' interests in the ongoing global 

climate change negotiations. However, under the current UNFCCC rules on 

NGOs, access to the negotiations remains limited. 

In summary, current international law fails to embody effective substantive and 

procedural justice principles necessary for delivering justice for future generations 

in relation to climate change. The next chapter seeks to explain this inadequacy. 

This understanding is a precondition for meaningful recommendations for reform. 
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5. International human rights law, intergenerational justice 

and climate change   

5.1 Introduction 

Human rights provides a solid basis for an ethical obligation on current 

generations to protect the welfare of future generations in the context of climate 

change (chapter 2 above). We turn here to consider whether utilisation of 

international human rights law can assist in meeting the Justice Principles 

essential for addressing intergenerational justice set out in chapter 3.  

International human rights law may come into play on a number of levels. Firstly, 

the breach of human rights obligations which flows from unmitigated climate 

change may provide further political weight to pressure governments to take 

necessary mitigation action and strengthen the global climate regime. Couching 

claims in terms of human rights can give increased political weight to an issue 

(Hiskes 2009: 7). The recent introduction of human rights discourse into the 

UNFCCC negotiations reflects this desire for increased political weight. But given 

North-South conflicts in relation to human rights, this raises the issue as to 

whether this will exacerbate the existing North-South stand-off in the UNFCCC 

negotiations, an issue further considered in chapter 7 below.  

Secondly, human rights may provide benchmarks - in the sense of thresholds - on 

the basis of which mitigation targets may be embodied in a global climate treaty. 

Human rights would seem attractive here owing to their basis in widely shared 

values (2.1). But, as we will see, crafting mitigation targets necessarily involves 

distributional justice issues such as how to distribute the mitigation burden 

between current and future generations. Human rights cannot in itself resolve 

these distributional issues. 

Thirdly, international human rights litigation potentially may provide an avenue for 

representing - albeit indirectly - the interests of future generations. However, 

international human rights law typically imposes obligations on states towards their 
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own citizens, with those citizens invoking human rights against the state in which 

they live (Knox 2009: 196). To exert leverage on governments to take strong 

mitigation action, what is required is, for example, the citizen of a small island state 

facing inundation, to bring a claim against one of the large emitting states such as 

the US. The structure of international human rights law presents difficult 

challenges in making such claims. One such challenge is demonstrating that the 

international human rights instruments invoked impose extraterritorial obligations. 

Another key challenge is that of causation, given that climate change impacts - 

such as storm surges - involve a combination of anthropogenic and natural causes 

which can be difficult to untangle. A further challenge is the issue of standing, 

which in relation to future generations, poses particularly acute difficulties as 

damage is not yet occurred. Recent US cases in Texas and New Mexico involving 

attempts to extend the ‘public trust’ doctrine to the atmosphere suggest interesting 

strategies for combining human rights with international environmental law 

doctrines. Under the public trust doctrine, trust property is held by the state for the 

people now and into the future. 

This chapter is structured reflecting the three levels set out above. Thus section 

5.2 traces the process of linking human rights law and climate change at the 

international level, in both the UN human rights systems and UNFCCC. This 

section also identifies which human rights are threatened by climate change. 

Section 5.3 assesses the value of human rights as ‘benchmarks,’ on the basis of 

which change mitigation targets may be crafted. Section 5.4 evaluates the 

potential for human rights litigation to meet the requirements of intergenerational 

justice. This includes discussion of litigation under the European Court of Human 

Rights and the US. Section 5.5 draws conclusions. 

5.2 Linking international human rights law and climate change 

Linkage between human rights and climate change at the global level began 

with the 2007 ‘Male’ Declaration on the Human Dimension of Climate Change in 

which a group of the world's most vulnerable small and developing states, for the 

first time in an international agreement, stated that climate change had ‘clear and 

immediate implications for the full enjoyment of human rights.’1 These states were 
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frustrated at the slow pace of progress in the UNFCCC negotiations and wished to 

focus attention on the victims of climate change (Limon 2010: 546). The ‘Male’ 

Declaration led in turn to the Human Rights Council tasking the Office of the UN 

High Commissioner for Human Rights (OHCHR) to conduct a study on the effects 

of climate change on the full enjoyment of human rights. This study concluded that 

climate change had ‘a range of implications for the effective enjoyment of human 

rights’ including ‘direct’ effects such as extreme weather events posing a threat to 

the right to life, but also ‘indirect and gradual’ effects on human rights, such as 

increasing stress on health systems.2  

The OHCHR Report recognised that existing human rights instruments contain 

rights which would be infringed by the failure of governments to address climate 

change. These include the right to a standard of living adequate for health and 

well-being,3 the right to the highest attainable standard of health,4 the human right 

to life,5 and the right to subsistence.6 These rights would be infringed by 

governments’ failure to respond to climate change, given scientists’ predictions of 

increased exposure to tropical diseases, and deaths from extreme weather events 

(Caney 2009b: 69-90).7  

The OHCHR Report stated that individual claims for breaches of human rights 

obligations were problematic owing to the difficulty of attributing climate change 

impacts to individual states.8 The Report did, however, suggest that members of 

the international community were subject to an international legal obligation to 

cooperate to address climate change which flowed from various human rights 

instruments.9 In addition, the Report stated that human rights standards should 

‘inform and strengthen policy making’10 and that states had an obligation to satisfy 

core human rights obligations and to protect particularly vulnerable groups from 

the harms involved in climate change.11 

In response to the OHCHR Report, in 2009 the Human Rights Council adopted 

resolution 10/4 which stated that ‘climate change related impacts have a range of 

implications, both direct and indirect, for the effective enjoyment of human rights.’12 

It then went on to list those rights most affected by climate change, following the 

OHCHR Report mentioned above. 13 Resolution 10/4 observed that those whose 
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rights would be most impacted by climate change included groups vulnerable 

owing to their geography, gender, age, indigenous minority status and disability.14 

As well as UN human rights bodies reporting on the impact of climate change on 

human rights, there has been a gradual introduction of human rights language in 

the UNFCCC process, pushed by a small group of Latin American countries: 

Argentina, Bolivia and Chile.15 This has resulted in specific human rights 

references in the decisions taken at the 16th Conference of the Parties to the 

UNFCCC (COP16) in Cancun, Mexico in 2010. The preamble to the Cancun 

Agreement recognised the need to consult with a wide range of stakeholders 

including youth and the disabled and that ‘gender equality and the effective 

participation of women and indigenous peoples are important for effective action 

on all aspects of climate change.’16 The preamble went on to emphasise that 

parties should ‘in all climate change related actions fully respect human rights.’17 

The Cancun decision on reducing emissions from deforestation noted the UN 

Declaration on the Rights of Indigenous Peoples.18  

Since Cancun, however, there seems to have been a move away from human 

rights language. At the Durban conference of parties to the UNFCCC held in 2011 

in South Africa there were no references to human rights in the Communique of 

the Conference. 19 A decision on national adaptation plans refers to adaptation 

taking place through a ‘gender-sensitive, participatory and fully transparent 

approach, taking into consideration vulnerable groups, communities and 

ecosystems…’ without referring to human rights as such.20  The decisions of the 

UNFCCC COP held in Doha in 2012 also failed to refer to human rights. 

A similar trend is manifest in the recent UN Rio +20 conference, which reaffirmed 

the importance of all human rights, including the ‘right to development’21, affirmed 

the need to ‘promote intergenerational dialogue’22 and emphasized ‘that in order to 

achieve balance among the economic, social and environmental needs of present 

and future generations, it is necessary to promote harmony with nature.’23 The 

conference, however, did not affirm a human right to the environment or a right to 

climatic stability and the section of the final report on climate change did not use 

any human rights language at all.24 
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The recent trend away from including human rights language in UN climate 

change negotiations and documents makes it difficult to assess whether couching 

climate change mitigation issues in terms of human rights would have a positive 

impact in terms of increasing the political will to make deep cuts in greenhouse 

gas emissions to protect future generations. The inclusion of references to the 

human rights of vulnerable groups has the potential to ensure that these groups’ 

particular interests are better taken into account in climate change policy-making. 

But framing these issues in terms of human needs and welfare under a justice 

framework, while not pursued in this book may have an equal chance of success. 

While the discussion here has been in terms of human rights discourse, a related 

important issue is whether the linkage to human rights should occur on an 

institutional basis by introducing UN specific human rights mechanisms which 

specifically address climate change (considered in chapter 7 below).  

5.3  Human rights as benchmarks  

Can we derive from human rights suitable ‘benchmarks’ for meeting the 

effectiveness imperative (EI) essential for delivering justice to future generations? 

‘Benchmarks’ refer to ‘moral thresholds’ (Caney 2009) or ‘line[s] beneath which no 

one is allowed to sink’ (Shue 1996: 18) in relation to which states’ action or 

inaction can be measured (Rajamani 2010: 417). Knox argues that international 

human rights law imposes a duty on states to cooperate in order to avoid the 

‘foreseeable destruction of the human rights of substantial numbers of people by, 

for example, allowing global warming to continue at levels that would inundate 

small island states’ (Knox 2009: 216). A difficulty with this approach is that the 

benchmark proposed is vague. Indeed it is arguably no more precise than the 

effectiveness imperative posited in chapter 3 above based on the objective of the 

UNFCCC of stabilising greenhouse gas concentrations in the atmosphere at levels 

that would ‘prevent dangerous anthropogenic interference with the climate 

system.’25  As we have seen, defining precisely what the article 2 objection means 

and the level of mitigation required to address a projected risk of inundation are 

both a matter of values (chapter 3 above). A response to this argument could be 

that while inherently vague, human rights has currency in reflecting widely shared 
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values, and can be the basis for mitigation policies. But how exactly can human 

rights be a basis for mitigation policies?  

Appropriate mitigation targets to be embedded in national or international 

instruments could be extrapolated from a combination of science, economics, and 

human rights with human rights being used to provide the minimum benchmarks 

which should be protected by the mitigation target. Thus one could seek to 

construct a mitigation target which took as a starting point, maximising a ‘human 

right to subsistence’ now and into the future.  

Indeed the so-called ‘greenhouse development rights’ approach developed by 

Paul Bauer and others (Bauer et al 2010) allocates emissions by protecting a 

minimum level of individual income assessed to be above the poverty line by using 

the human right to subsistence. This is combined with a notion of capacity, to 

make emission reductions, and responsibility for prior emissions of greenhouse 

pollution (Bauer et al 2010: 222).26 This example illustrates that to translate a 

human right to subsistence into concrete emission reduction targets, assumptions 

would inevitably have to be made, for example, an assumption as to what in 

material terms is required to live at a decent standard of living. A ‘basic human 

needs’ or welfare approach would arguably point in the same direction if meeting 

‘basic human needs’ was equated with meeting a ‘right to subsistence’.  

Indeed mitigation targets which are effective in protecting the welfare of future 

generations could be built upon distributional justice principles with the matrix of 

justice being human needs, welfare or capacities (Tremmel 2013 forthcoming) 

without relying upon human rights concepts. However, an advantage of utilizing 

human rights in benchmarks is the wide acceptance of human rights within the 

international community. But human rights as a benchmark can only take one so 

far. How sharply mitigation is to occur involves a fairness issue in terms of the cost 

to current generations weighed against benefits to future generations (Caney 

2009a: 163). Moreover, as discussed in chapter 3, emission targets should factor 

in responsibility for historic emissions, capacity to make reductions and 

development needs. Human rights discourse cannot in itself address these 

distributional justice issues integral to the design of mitigation targets. 
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Put differently, human rights cannot resolve conflicts between rights. Climate 

change policy inevitably raises conflicts between different human rights. Writing in 

the context of human rights among existing individuals, Rajamani points out that 

the focus on individual rights gives no guidance as to how such conflicts should be 

resolved.27 She observes that there is a conflict between the rights of 500 million 

poor people in India to gain cheap electricity - required by the right to development 

- and the rights of inhabitants of low-lying Pacific Islanders threatened with 

inundation to their culture and Islands.28 Caney argues that in such cases there 

should be no trade-offs and luxury emissions in wealthy countries should be cut 

first, as persons in wealthy countries can make such cuts in emissions and still 

satisfy what is required by core human rights.29 Thus such conflicts can only be 

resolved by principles outside of human rights.  

A similar point can be made in relation to the obligation of sustainable 

development which is in conflict with the right of all peoples to freely dispose of 

their natural wealth and resources (1966 ICESR, article 1(2)). Sustainable 

development – defined as development which meets the needs of the present 

without compromising the ability to meet future needs30 – implies an obligation 

towards future generations. However, the right to natural resources implies current 

generations can use resources now without heed to the impact of this on future 

generations. These rights cannot of themselves resolve this conflict. 

To sum up, human rights have attraction as benchmarks owing to their currency 

as reflecting universal values. But on closer analysis we have seen that human 

rights as an overall objective requirement offers no more than the current objective 

of article 2 of the UNFCCC to avoid dangerous anthropogenic climate change. 

While beyond the scope of this book, welfare or needs-based approach point in 

the same direction. We have also seen that human rights are limited in that they 

cannot resolve the distributional issues involved in crafting mitigation targets, for 

example, how to balance current and future generations’ interests should be 

resolved. Distributional justice principles are required for this task. We saw in 

chapter 3 that ‘subsistence’ and ‘equality’ principles are strong candidates as 

distributional principles for allocating of GHG emission burdens between current 

and future generations. 
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5.4 Human rights litigation 

Can human rights instruments be invoked in litigation on the basis of the 

potential impact on future generations of climate change, and thus be used as a 

way of pressuring governments to adopt stronger mitigation policies that deliver 

justice for future generations? There are a number of limitations to human rights 

claims regarding climate change impacts on future generations being brought 

before national or international courts and tribunals, including establishing 

standing, causation and dealing with extraterritorial harm. A further obstacle is the 

reluctance of courts to enter into issues considered to be policy and within the 

purview of governments or the legislature.  

Future unborn generations are obviously not in a position to directly invoke 

breaches of human rights obligations towards them in bringing claims in relation to 

climate change now. But can children or adults alive now assert claims on behalf 

of future generations given the high probability of damage suffered in the future 

sourced by anthropogenic climate change? This issue - in the context of timber 

licenses - rather than climate change, arose before the Philippines Supreme Court 

in the Minors Oposa case which recognized the right of current claimants to 

represent future unborn generations where minors asserted that they represented 

their generation as well as future unborn generations.31 But this case rested on 

particular provisions of the Philippines Constitution and it remains unclear as to 

whether the case will have any wider impact outside the Philippines. Invocation of 

intergenerational equity in cases in India and Bangladesh has had mixed success 

(Fitzmaurice 2009: 141). 

The Oposa case also represents an example of the revival of the common law 

public trust doctrine. According to this doctrine, natural resources such as rivers 

are considered to be trust property held by the state for the people - now and into 

the future - as beneficiaries. This doctrine has recently been revived in Canada 

and India (Lord et al 2012: 41 and chs 7 and 19) and in the US. On the face of it, 

this doctrine would seem to offer potential in overcoming standing obstacles in 

relation to future generations impacted by climate change in that a court could 

compel government action to mitigate climate change to the benefit of future 
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generations, provided that courts would accept that the atmosphere is held in trust 

for the benefit of persons alive now and in the future.  

In May 2011 there was coordinated filing by minors and their guardians in 50 

states of the US legal actions invoking the public trust doctrine with the aim of 

compelling government action to reduce GHG emissions.32 In the claim brought 

against the state of California in Robin Blades v State of California, for example, 

the plaintiffs sought a declaration establishing the atmosphere as a public trust 

resource with a mandatory obligation on the state of California under the public 

trust doctrine to preserve the atmosphere ‘with safe levels of greenhouse gases 

for this and future generations.’33 Interestingly, human rights did not play a direct 

role in the substantive argument although it was mentioned that global warming 

was a ‘fundamental human rights issue for all’34 and that a delay in curbing 

emissions would entail a ‘host of human rights’ and other impacts for 

Californians.35 In seeking to establish standing in this case, the plaintiffs - 

comprising California children and young adults - did not purport to represent 

future unborn generations - but rather, based their interest on the impact which a 

failure to curb greenhouse gas emissions would have on their own future lives. For 

example, the petition describes the concerns of Robert Blades (aged 14 at the 

time of the petition) about the impact that climate change will have on his future, 

noting that he will be 53 years old in 2050. 36  

Similar claims achieved - at least initial - success in the courts of New Mexico in 

January 201237 and in Texas in August 2012. In the latter case a district court in 

Austin Texas rejected the Texas Commission on Environmental Quality's 

argument that the public trust doctrine was limited to the conservation of water, but 

held it applied to all natural resources of the State including the air and 

atmosphere. In reaching this conclusion the court relied on the Constitution of 

Texas and stated that the public trust doctrine was not simply a common law 

doctrine.38 Similar claims have failed in a number of other states in the US where 

courts have found that there was no basis for an atmospheric trust under state law 

(Klass 2012).39  While extension of the public trust doctrine to the atmosphere is 

likely to have mixed success - with cases likely to be appealed - use of the public 

trust doctrine has the potential to at least put political pressure on governments to 
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take action on climate change in a manner which highlights the impact on future 

generations. 

A significant obstacle to successful human rights litigation to protect future 

generations relates to causation. In general terms, it is necessary for a person to 

demonstrate injury or damage to the enjoyment of their human rights and that this 

damage has been caused by the relevant government (Knox 2009: 191). Even if a 

court accepted that a person alive today could represent future generations, it is 

difficult to see how causation could be demonstrated.  It would seem impossible to 

show that the failure by governments to take mitigation action on climate change 

now caused damage in the future, prior to such damage actually occurring. 

Successful litigation on behalf of future generations would face even greater 

obstacles than those bringing claims now in relation to climate change-related 

damage.  As we have seen, in the latter cases, causation has been a difficult issue 

for two reasons. Firstly, climate change related damage may have a combination 

of natural and anthropogenic causes. Damage from storm surges, for example, 

may be a result of both governments' failure to mitigate climate change resulting in 

increased sea level rise but also natural causes. Unravelling these causes in a 

precise manner remains an acute difficulty in bringing successful litigation.40 This 

challenge also arises in relation to human rights litigation. 

In Noel Narvii Tauira and Eighteen Others v. France (1995) residents of French 

Polynesia claimed the decision of the French government to resume nuclear 

testing in the South Pacific in 1995 posed a real, substantial and immediate risk to 

various rights under the European Convention on Human Rights (ECHR) including 

the right to life.41 The European Commission of Human Rights rejected the 

application, stating that only in ‘highly exceptional circumstances’ could an 

applicant claim to be a victim of violation of the convention owing to the ‘risk of a 

future violation.’42  To fall within such ‘exceptional circumstances’ the applicant had 

to ‘produce reasonable and convincing evidence of a likelihood that the violation 

affecting him personally will occur; mere suspicion or conjecture is insufficient in 

this respect.’ 43  
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A related limitation is that of making one state liable when GHG emissions are 

sourced from many countries in various proportions. These difficulties were raised 

in the case brought by the Inuit people in 2005 before the Inter-American 

Commission on Human Rights in which they claimed that the United States, by 

failing to curb its GHG emissions, had violated their fundamental human rights.44 

The Commission dismissed the petition without giving reasons but it seems likely 

that causation was one of the factors involved (Knox 2009: 191). 

Where legal action is brought against one of the major GHG emitting countries, 

causation issues may not necessarily be an obstacle to successful litigation where 

a proportionately high contribution to global emissions is involved. The decision of 

the US Supreme Court in Massachusetts v EPA45 (2007) is interesting in this 

respect. In this case it was claimed that the US Environmental Protection Agency 

(EPA) had failed in its responsibility to regulate GHGs emissions under the US 

Clean Air Act. The EPA argued that its potential regulation of new motor vehicles 

in the US was insignificant in its impact on global GHG emissions, with the US 

only responsible for a portion of global emissions. The Court rejected this 

argument, stating that incremental action was significant, pointing out that 

‘Considering just emissions from the transport sector…the United States would still 

rank as the third-largest emitter of carbon dioxide in the world...’46  

Human rights litigation typically involves a citizen of a state bringing a claim 

against its own government for a breach of human rights obligations, whereas 

what is required in the case of climate change harm is to make a claim against 

several major emitters of GHGs. This raises the issue of human rights claims in 

relation to so-called ‘extra-territorial harms’, i.e. harm occurring outside the state 

that is responsible for breaching the particular human rights obligation. This 

problem would be compounded in relation to potential litigation on behalf of future 

generations, eg litigation on behalf of a future descendant of a person living in a 

low-lying island state threatened by climate change against one of the large GHG 

emitting countries, for example, a resident of Tuvalu against the US. International 

law in relation to extraterritorial harms and human rights remains contested, with 

conflicting views as to whether the International Covenant on Civil and Political 

Rights (ICCPR) and the International Covenant on Economic, Social and Cultural 
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Rights (ICESCR) impose obligations on the state parties to these treaties not to 

cause harm to individuals outside the territory of those state parties (Knox 2009: 

200-212; Langford, Vandenhole, Scheinin, van Genugten 2013: 24). 

The ICCPR in article 2 (1) limits state obligations (e.g. to guarantee the right to life) 

to ‘all individuals within its territory and subject to its jurisdiction.’ This has been 

interpreted by the Human Rights Committee to require a State party to ensure that 

the rights in the Covenant are given to anyone ‘within the effective control that 

State party, even if not situated within the territory of the state party.’47 The ICJ has 

interpreted article 2 (1) as applying to military control of the state party beyond its 

own borders (Israeli Wall Case).48 However, to date the issue of whether article 2 

(1) extends to the victims of transboundary environmental harm has not been 

considered by any international tribunal (Knox 2009: 203).  Moreover, there are 

conflicting authorities concerning other types of transboundary harm (see Knox 

2009: 203-206). 

In contrast, the obligations of state parties to the ICCPR with respect to self-

determination (article 1) have no extraterritorial limitation. Article 1 (2) includes a 

right of states to ‘freely dispose of their natural wealth and resources’ and a 

requirement not to deprive the people of their ‘means of subsistence.’ Small island 

states threatened by sea-level rise could arguably claim that their means of 

subsistence were being undermined, triggering an obligation on state parties to the 

ICCPR to extend protection with safeguards, such as environmental impact 

assessments (Knox 2009: 205, 206). However, to date there has not been a test 

case applying self-determination obligations outside the decolonisation context. 

The ICESCR has no territorial limitation language and interestingly article 2 (1) 

requires state parties to cooperate ‘through international assistance and 

cooperation’ in achieving the full right realisation of the rights of the convention. 

The Human Rights Committee has consistently argued that the international 

cooperation obligation in article 2 (1) imposes extraterritorial obligations including 

in relation to rights to health, water and food.  However the ICJ has taken a 

contrary view in the Israeli Wall case (Knox 2009: 207). 
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Knox argues that the ICESCR imposes extraterritorial duties even though the 

exact scope of those duties remain unclear.  According to this view the primary 

responsibility remains on state parties with jurisdiction over the persons concerned 

but states ‘in a position to assist other states to meet those obligations are 

required to do so’ (Knox 2009: 207). Knox acknowledges, however, that developed 

states are strongly opposed to this construction as it is perceived as requiring an 

open-ended financial commitment (Knox 2009: 208).  As noted above, however, 

the UNFCCC already requires industrialised states to assist developing states in 

taking adaptation action under the convention.  

An interesting approach which avoids the extra-territorial obstacle is Dinah 

Shelton’s suggestion of a state taking up a claim on behalf of its citizens against 

major GHG emitting states (Shelton 2009: 111). Under this approach a state would 

point to the violations of the state’s sovereignty over its natural resources to 

establish standing to bring a claim. She points to the US Supreme Court’s finding 

of standing in relation to claims brought by various US states in the case of 

Massachusetts v EPA49 as a model which could bear fruit if attempted at the 

international level. In that case, the state of Massachusetts established standing 

on the basis of damage to its coastline from climate change.50 While Shelton 

suggests that an international human rights tribunal could be the venue for such a 

claim, to date interstate human rights claims have not occurred under the relevant 

ICCPR mechanism; states are reluctant to challenge other states owing to 

concerns that they in turn will be subject to claims (Hall 2011: 543). Moreover, the 

Massachusetts v EPA approach entailed standing based on concrete injury to the 

Massachusetts’ coast line. Establishing causation in relation to damage to future 

generations prior to such damage actually occurring would be problematic even if 

one could utilise a device such as a ‘public trust’ which implicitly allowed future 

generations interests to be represented. 

Finally, litigation on behalf of future generations in relation to climate change 

harms may face difficulty that courts are reluctant to interfere with policy issues 

considered to be within the purview of the government or legislature. While in a 

broader sense, courts implicitly make policy anyway, the courts’ involvement in 
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such issues can be perceived as undemocratic and also involve the courts 

entering into issues in relation to which it does not have the necessary expertise.  

In the US this is termed ‘the political question doctrine’ which prevents the courts 

from interfering with the other branches of government. This issue arose in 2004 in 

American Electric Power v. Connecticut. 51  In this case six electric power 

companies that ran fossil fuel plants in 20 states in the US brought common law 

nuisance claims seeking an injunction requiring the power plans to reduce their 

emissions.52 The US Supreme Court dismissed the claims for the reason that the 

EPA had been given the authority to regulate GHG emissions under the Clean Air 

Act and that this displaced common law nuisance,53 thus it was ‘not for the federal 

courts to issue their own rules.’54 However, the court was split on the issue of 

whether the political question doctrine would prevent, common law nuisance 

claims for GHG emissions.  

The European Court of Human Rights has considered a number of cases where 

breach of the ECHR has been argued in relation to environmental threats.55 In 

these cases, however the Court has been inclined to emphasise due process 

procedures such as the provision of adequate information or public participation 

rather than endorsing human rights claims in order to change government 

policies.56 This has allowed the court to avoid conflict with democratically elected 

governments in fields where it has limited expertise. Moreover this approach has 

meshed with the doctrine of ‘margin of appreciation’, according to which national 

authorities in tune with local needs are best placed to make regulatory decisions 

with the court hesitating before interfering with these decisions (Giacomelli v Italy 

2006).57  

We can see that litigation based on infringements of various human rights in 

relation to climate change faces serious hurdles, including causation and the need 

to establish harm or a risk of harm that is not too remote. While establishing 

standing and causation in relation to climate change related harms suffered by 

persons now is difficult, these difficulties are compounded in relation to harms 

relating to persons living in the future. In the European human rights system, legal 

claims on behalf of future generations’ projected suffering of climate change 
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damage are precluded by the requirements that claimants show that their specific 

interests are impacted or a real or imminent threat to life is demonstrated.58 Courts 

are likely to remain hesitant in intervening in areas where governments’ policy 

responses remain controversial and outside the courts’ expertise (Boyle 2008: 

207-209).59 This is not to deny that climate change litigation conducted on bases 

other than human rights, e.g. based on environmental law doctrines,60 may have 

success or that the standing rules relating to human rights tribunals may in future 

be loosened following the example of the US Supreme Court in the Massachusetts 

v EPA case, and perhaps invoking a version of the public trust doctrine. 

5.5 Conclusion 

This chapter has assessed the value of international human rights law for 

addressing the requirements of intergenerational justice by focusing on three 

levels. Firstly, the taking up of climate change within the UN human rights system 

and the use of human rights discourse in the UNFCCC process. Secondly, an 

assessment was made of human rights as ‘benchmarks’ by considering the value 

of human rights in crafting mitigation targets which protect the welfare of future 

generations. And thirdly an assessment was made of human rights litigation.  

We have seen an unmitigated climate change threatens a number of human rights 

well established in UN human rights instruments, including the rights to life, health 

and subsistence. However, the recent trend away from including human rights 

language in the UN climate change negotiations and documents makes it difficult 

to assess whether couching climate change mitigation issues in terms of human 

rights would have a positive impact in terms of increasing the political will to make 

deep cuts in greenhouse gas emissions to protect future generations.  

Human rights are attractive as benchmarks owing to their currency as reflecting 

widely shared values. However, on closer examination we have seen that human 

rights as an overall objective requirement offers no more than the current objective 

of article 2 of the UNFCCC to avoid dangerous anthropogenic climate change. We 

have seen that the right to subsistence can constitute the basis for mitigation 

targets to protect the welfare future generations, but further assumptions must be 
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made based on needs or welfare. Indeed, welfare or needs-based approaches 

would seem to point in the same direction.61 Further we have also seen that 

human rights are limited in that they cannot resolve the distributional issues 

involved in crafting mitigation targets, for example, how to balance current and 

future generations’ interests. Distributional justice principles are required for this 

task. 

International human rights litigation faces significant challenges, owing to the 

difficulty of establishing standing for future generations prior to harm actually 

occurring; difficulty in establishing causation; and difficulty in attributing 

responsibility in relation to extraterritorial harms. However, one cannot exclude the 

possibility of the notion of a trust being used in future cases to allow a group to 

represent future generations. Human rights litigation at the national or international 

level may potentially help put political pressure on governments to take action in 

mitigating climate change. However, such litigation is necessarily backward 

looking and no substitute for effective mitigation policies embodied in a global 

treaty. Whether an infusion of human rights language and concepts into the 

UNFCCC negotiations for a global climate treaty would be a help or hindrance is 

considered below in chapter 7. The latter chapter also considers issues of human 

rights-related governance including whether, for example, a High Commissioner 

for human rights and climate change should be created. 
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6. Climate change discourses and intergenerational justice1 

6.1 Introduction 

There is a dramatic disconnect between the powerful ethics and justice 

based rationales for strong mitigation action on climate change and the extremely 

weak international climate change regime described in the previous chapters. It is 

essential to explain this disconnect before making meaningful proposals to reform 

the existing international climate change regime so as to reflect the 

intergenerational justice principles set out in chapter 3 above. 

An assumption of this chapter is that international law reflects power relations and 

is not neutral (Newell 2008: 515).2  Existing international law rules on climate 

change can only be properly understood in their broader political, economic and 

social context. 

A second key assumption is that the multilateral climate change regime reflects 

government negotiating positions. These positions are impacted by dominant 

discourses and economic interests, and also societal interests expressed through 

industry and environment NGOs. Put simply, ‘discourses’ comprise shared 

‘meaning of phenomena’ (Pettenger 2007: 125) or common understandings (Hajer 

1995: 62) or framing is of environmental problems (see 6.2 below). The approach 

of this chapter is to use discourse analysis to explain the weak expressions of 

intergenerational justice in the current global climate change regime.3 This is 

supplemented by an analysis of key economic interests which underpin the 

dominant discourses. While it is the acknowledged that the interests of the state 

and the discourses are mutually constitutive, each shaping the other (Wendt 1999: 

114).  Particularly dominant since the 1980s have been the discourses of 

‘ecological modernisation’, ‘industrialism’, a ‘Promethean discourse’, weaker forms 

of sustainable development and ‘climate marketization’ (Dryzek 1997; Stevenson 

and Dryzek 2012). Ecological modernisation refers to the notion that economic 

growth and environmental protection are compatible provided that environmental 

harm is internalised through, for example, cap-and-trade systems that ensure that 
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the polluter pays (Hajer 1995: 101). This discourse was a reaction against the 

discourse of ‘industrialism’ which entailed maximisation of goods and services and 

the ‘Promethean’ discourse which assumes technology will always provide 

answers to environmental problems (Dryzek 2007 in Bodansky et al [2007]: 52). 

Weaker forms of sustainability correspond to the Brundtland approach to 

sustainable development which permits the earth’s resources to be depleted 

provided the overall combination of natural and human resources passed on to the 

next generation is in total comparable to that which was inherited (Bosselmann 

2006).4 ‘Climate marketization’ involves market mechanisms being the determining 

feature of climate governance (Stevenson and Dryzek 2012: 4). 

While these dominant discourses provide a useful analytical tool, the form in which 

they have manifested themselves has varied considerably in relation to individual 

countries. Thus for example the EU has demonstrated strong elements of 

ecological modernisation (Dryzek 1997: 137-141), reflecting the strong influence of 

Germany’s and the Netherland’s endorsement of this discourse, along with 

environment and some business groups and EU institutional actors such as the 

Commission (Wurzel and Connelly 2010: 281)5. China has demonstrated some 

elements of ecological modernisation and has even used this term explicitly in its 

environment policy (Zhang, Mol and Sonnenfeld 2007) but this has been 

constrained by China’s heavy reliance on coal-fired power stations (Dai and Diao 

2010, ch 15)6.  

Over the 1980s and 90s, the US has been characterised as embodying an 

economic neo-liberalism discourse and not manifesting ecological modernisation 

(Dryzek et al 2003, 174).7 However this characterisation of the US is inaccurate in 

relation to recent developments under the Obama administration since 2009 

(Szarka 2012). While the US has continued to resist introduction of a federal cap-

and-trade climate policy, other elements of regulation, more typical of the 

discourse of ecological modernisation, have manifest themselves, including 

regulation by the US Environmental Protection Agency (EPA) under the US Clean 

Air Act, and the use of massive subsidies to promote the renewable energy sector 

(Szarka 2012). However, to date, structural reform necessary for moving towards 

a low carbon economy in both the US and the EU has had limited success owing 
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to the success of vested economic interests in protecting those interests and 

blocking strong change (below 6.5).  

These vested interests have successfully projected their interests as broader 

societal interests. Gramsci’s notion of ‘hegemony’, extended to the international 

context, provides a useful analytical tool for explaining how particular vested 

economic interests have to date successfully resisted the necessary structural 

change entailed in strong climate change mitigation policies (Phelan et al 2012: 

17). Put simply for Gramsci ‘hegemony’ entails the exercise of power not through 

coercive control but through ideologies reproduced by civil society, the church, 

academia and the media whereby particular interests are projected as the general 

societal interest (Gramsci 1971: 181).8 In the climate change context this has 

entailed particular sectoral interests, such as coal and oil industries, succeeding in 

projecting their particular economic interests as coinciding with the general 

interests of society (Phelan et al 2012: 8). This has occurred against a backdrop of 

dominant neo-liberal and consumerist ideologies favouring market-based solutions 

(Levy and Newell 2005: 52). During the Bush administration carbon-intensive 

industries used lobbying and public relations campaigns to successfully oppose 

any meaningful US participation in legally binding climate mitigation efforts 

(Vanderheiden 2008: 12). 

Closely linked to the dominant discourses mentioned above have been continuing 

highly influential notions of the primacy of economic growth (Jackson 2009) and 

the substitutability of natural capital (Phelan et al 2012: 11). Furthermore, climate 

change policy has been tended to be narrowly framed as an economic issue 

predominantly framed as an economic issue, with a significant number of 

economists favouring high discount rates as discussed (above 1.7). High discount 

rates entail in effect discounting the interests of future generations, and a strong 

rationale for postponing climate change mitigation action. 

In the analysis which follows, the role of intergenerational justice within the 

dominant discourses is a particular focus. However, as we will see, this cannot be 

isolated from the intra-generational justice discourse. In the global climate change 

negotiations, a discourse which emphasises intra-generational equity has in effect 
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squeezed out future generations’ interests. Large developing countries, such as 

China and India, have emphasized economic development and the need to 

address poverty now combined with a justice or equity discourse which, 

understandably, places the responsibility for taking the lead on mitigation on 

industrialised countries. As we saw in the previous chapter the latter notion of 

responsibility is reflected in the UNFCCC and current negotiating mandates. This, 

together with the failure by most industrialised countries to reduce greenhouse gas 

emissions, has undermined the trust required to forge an agreed climate change 

regime based on a shared conception of fairness (Roberts and Parks 2007) with 

serious implications for the fate of future generations. This has occurred in a 

context where it has become clear that an effective climate regime requires 

mitigation from at least the larger developing countries (Stern 2008), creating 

conflict between equity and an effectiveness imperative. 

The chapter is structured as follows. The notion of discourses and storylines is 

explained (6.2), before proceeding to apply discourse analysis to the specific 

discourses, that have manifested themselves in the ongoing UN climate 

negotiations (6.3). The analysis draws on the work of Stevenson and Dryzek. This 

is supplemented by my analysis of statements at recent UN climate change 

meetings. Section 6.4 the intra-generational justice storyline which is necessary 

given the interconnection between inter-generational and intra-generational 

discourses. Section 6.5 recent literature in political economy to explain how some 

of the key economic interests have underpinned the dominant discourses.  

While it is easy to be gloomy about the prospects of rapidly developing a strong 

climate mitigation regime, discourses, and the underlying economic and other 

interests which they reflect, are not set in stone. The potential for a shift in 

discourses in directions that would ensure inter-generational justice in relation to 

climate change mitigation is taken up in the conclusion (6.6) and further developed 

in chapter 7 below.  
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6.2 Discourse analysis 

This chapter relies on the approach to discourse analysis of Dryzek (1997) 

and Hajer (1995). Central is a notion of a ‘discourse’ and a ‘storyline.’ Dryzek 

(1997: 8) defines a discourse as: ‘a shared way of apprehending the world’ which 

‘rests on assumptions, judgments, and contentions that provide the basic terms of 

analysis, debates, agreements, and disagreements’. Applied to environmental 

politics, Hajer (1995: 44) states that ‘discourse analysis primarily aims to 

understand why a particular understanding of the environmental problem at some 

point gains dominance and is seen as authoritative, while other understandings 

are discredited.’ Hajer (1995) analyses environmental politics by looking at the 

way environmental problems are conceptualised. Within this analysis he uses the 

notion of ‘storylines’ which he defines as ‘narratives on social reality’ based upon a 

‘common understanding’ (Hajer 1995: 62). Stevenson and Dryzek (2012) have 

applied discourse analysis to the global climate change negotiations.9  

6.3 Climate change discourses 

Stevenson and Dryzek have applied discourse analysis to the UN climate 

negotiations, initially focusing on the side event program of the 2009 UNFCCC 

Conference of Parties (COP-15) held in Copenhagen (Dryzek and Stevenson 

2011). They have also applied this analysis to the workshops and meetings held 

within the Ad Hoc Working Group on Long-Term Cooperative Action (AWG-LCA) 

which was one of the processes established by the Bali Action Plan agreed at the 

Bali Conference of Parties (COP-13) in 2007 to examine long-term cooperative 

action by all Parties up to and beyond 2012 (Stevenson and Dryzek 2012: 5). I 

supplement this material with my analysis of national statements made at the 

UNFCCC 2011 Durban COP, 2012 Doha COP and the Bonn Workshop on 

Equitable Access to Sustainable Development (EASD) held May 2012.10 With 

respect to this supplementary material, only a selection of national statements by 

some key delegations was used, so the results presented here are necessarily 

tentative.  
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Stevenson and Dryzek’s categorisation of climate discourses included 

‘mainstream sustainability’ which is a class of discourse sharing the common 

element that action to address climate change is possible ‘within the existing 

parameters of global economic and political order’ (Stevenson and Dryzek 2012: 

4), with economic growth needing to be channelled in a greener direction. Within 

‘mainstream sustainability’ this process is portrayed as being achievable by 

‘climate marketization’ whereby ‘all aspects of climate governance can be brought 

under the logic of the market’ (Stevenson and Dryzek 2012: 4). This approach is 

reflected in support for cap-and-trade schemes and other market-based 

instruments. ‘Mainstream sustainability’ contains an assumption that future 

generations will be provided for within the existing global and political order, with 

economic growth compensating environmental damage. Thus issues of 

intergenerational justice are assumed not to arise. Alternatively, the requirements 

of intergenerational justice are asserted to be met by continued economic growth.  

The other key discourse within ‘mainstream sustainability’ is ‘ecological 

modernisation’ which, as mentioned above, emphasises that markets alone are 

not the answer, rather strong regulation by governments is required including, for 

example, through targets and timetables and regulation to promote new climate-

friendly technologies (Stevenson and Dryzek 2012: 4). But crucially, in ecological 

modernisation discourse environment and the economy are mutually reinforcing 

and supportive of technological innovation which can solve environmental 

problems (Hajer 1995: 95-103).  Other elements of ecological modernisation 

include ‘non-hierarchical bottom-up styles of governance.’ But stringent regulation 

by the state through performance standards, such as feed-in-tariffs to promote 

renewed energy, is also a feature of this discourse (McGee and Taplin 2009: 215-

217)11. As mentioned above ecological modernisation is established in the 1987 

Brundtland report’s definition of sustainable development as  ‘development that 

meets the needs of the present without compromising the ability of future 

generations to meet their own needs’ (World Commission on Environment and 

Development 1987: 43).12 Indeed ‘[i]ntergenerational solidarity in dealing with the 

sustenance base has emerged as an undisputed core principle [of ecological 

modernisation]’ (Mol and Sonnenfeld 2000: 5-7). Thus ecological modernisation 
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contains a notion of intergenerational justice reflecting ‘weak sustainability’ viz an 

obligation to pass on the earth with a combination of natural and human resources 

at least comparable to what one has inherited rather than a ‘strong’ sustainability 

obligation to preserve the earth’s integrity combined with ecological justice 

(Bosselmann 2006). 

The discourse of industrialism has worked hand-in-hand with what Dryzek (2007: 

45-46) describes as the ‘Promethean discourse’, which as mentioned involves, 

firstly the notion that human beings can invent new technologies to overcome any 

environmental problem and, secondly, the idea that resource scarcity will be 

addressed by a combination of the market and new inventions. In relation to 

climate change, the Promethean discourse involves the notion that market forces 

will deliver zero or low carbon technologies without the need for strong 

government regulation (Oreskes and Conway 2010: 257-260). 

Stevenson and Dryzek identify ‘expansive sustainability’ discourse as including 

‘equitable modernisation’ which implies - in addition to decarbonisation - an 

‘equalising imperative: low carbon development should serve human needs while 

evening out inequalities between the North and South’ (Stevenson and Drysek 

2012: 4). This discourse reflects a version of a global distributive justice which has 

been reflected in the literature on poverty (Pogge) and climate change 

(Vanderheiden and Caney). 

Further discourses include a ‘limits discourse’ which sees climate change as a 

symptom of unsustainable development with the earth hitting ecological limits. 

There is thus an imperative to shift to economic models not requiring constant 

growth and environmentally destructive consumption (Stevenson and Dryzek 

2012: 4). 

A discourse of ‘green radicalism’ entails the view that climate change reflects an 

‘unjust economic development model’ with carbon markets designed to ‘serve the 

interests of the powerful.’ Green radicalism suggests that human rights and justice 

are central to addressing climate change (Stevenson and Dryzek 2012: 5). 
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While all of the discourses mentioned so far assume the scientific basis of climate 

change, there has also been present albeit in the ‘background …a persistent 

discourse of scepticism on the existence of climate change and denial of the need 

to do much about it’ (Dryzek and Stevenson 2011: 1868) (hereafter ‘scepticism 

discourse’). 

Where does intergenerational justice sit within these discourses? According to  

ecological modernisation, the interests of future generations are assumed to 

largely look after themselves: so long as the internalization of environmental 

damage occurs through the polluter pays mechanism, economic growth can 

continue with the help of technology fixes and existing governance. Indeed 

ecological modernisation involves foresight and long-term thinking as part of its 

essential ingredients (Drysek 2007: 146). Climate marketization is often linked to 

the discourse of industrialism, according to which the interests of future 

generations will be taken care of by the market. As we have seen (chapter 1 

above) the flawed practice of applying high discount rates by many economists - in 

effect discounting the interests of future generations combined with a belief in 

economic growth making up for environmental damage - has furnished policy 

makers with strong arguments against taking strong mitigation action for climate 

change now. So climate marketization, in its preference for addressing climate 

change through the market, combined with the strong influence of conservative 

economists on climate policy (6.5) works against the interests of future 

generations. However, ecological modernisation may combine with elements of 

climate marketization in the sense of incorporation of market-based policies (such 

as carbon taxes and cap-and-trade regimes) which if combined with strong 

regulation may address the interests of future generations.   

I now turn to examine how the discourses summarised above have manifest 

themselves in the UN climate negotiations. Stevenson and Dryzek’s analysis of 

the AWG-LCA interventions reveal mainstream sustainability, and in particular 

ecological modernisation, being reflected in statements made by the EU and 

Japan which emphasised the need to facilitate technology development and 

diffusion, and the benefits of shifting to a low-carbon economy that was consistent 

with economic growth (Stevenson and Dryzek, 2012: 5). There was no specific 
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mention of intergenerational justice in these interventions. However, as mentioned 

above, the implication of these discourses is that the interests of future 

generations will be taken care of, given that mainstream sustainability includes 

within its definition a balancing of contemporary and future generations.  

The EU statement at the Bonn Workshop on EASD in May 2012 similarly reflected 

mainstream sustainability and ecological modernisation while specifically referring 

to the costs of inaction falling disproportionately on the poor and future 

generations.13 

The climate marketization discourse was reflected in statements made by the US 

in the AWG-LCA which emphasised the importance of private sector financing and 

intellectual property rights (Stevenson and Dryzek 2012: 6). Again there was no 

mention of intergenerational justice but the implication is that the market will 

ensure future generations’ interests are catered for.  

The Promethean discourse manifested itself in interventions by eg the US which 

emphasised the need for ‘substantial global investments in transformational 

technologies.’14  

Expansive sustainability with an equitable modernisation discourse was central to 

all interventions made by the G77 (which includes all developing countries) and 

China (Stevenson and Dryzek 2012: 6). The equity principle of common but 

differentiated responsibilities contained in article 3 of the UNFCCC15 was given 

various interpretations, as: 1) favoured treatment for developing countries given 

industrialised countries creation of the problem through historical GHG emissions; 

2) ‘favoured treatment for the most vulnerable countries’ whether they be ‘low-lying 

island states,’ ‘least developed’ or ‘African countries’; and 3) equity as 

‘differentiation within Annex 1 Parties’ (Stevenson and Dryzek 2012: 6).16 

Green radicalism found expression in interventions from Bolivia which coordinates 

the ALBA block (Stevenson and Dryzek 2012: 14). These interventions 

emphasised that capitalism was destroying the earth with no recognition of human 

beings or of ‘Mother Earth’ (Stevenson and Dryzek 2012: 7). NGOs’ interventions 
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also reflected green radicalism. However, the influence of the ALBA group17 and 

the NGOs on the negotiations was limited (Stevenson and Dryzek 2012: 7). 

Green radicalism was also evident in Bolivia’s statement at the 2012 EASD 

workshop. Bolivia emphasised the ‘right to development’, ‘rights of Mother Earth’, 

the ‘rights of indigenous people’ and ‘right of people to overcome poverty’.18 The 

‘historical cumulative emissions debt’ of industrialised countries was argued to 

give rise to an obligation on these countries to reduce emissions immediately to 

zero.19  

Given the pressure on developing countries to address poverty now I would not 

necessarily have expected to see specific mention of intergenerational justice in 

G77 interventions. However, this assumption was wrong and a number of G77 

interventions in the AWG-LCA contained specific references to intergenerational 

justice. India, for example, stated that any long-term emission reduction goal 

‘would be meaningless without an agreement on the sharing of the emission rights’ 

and that an equitable distribution of emission rights was required which ensured 

‘both inter- and intra-generational equity.’20 To achieve this, India argued that a 

convergence of all individual emission rights was required ‘at a point of time in the 

foreseeable future.’21 The Maldives speaking on behalf of the Least Developed 

Countries (LDCs) stated that: 

…one of the key principles of the convention is that the parties should protect 
the climate system for the benefit of the present and future generations of 
humankind on the basis of equity, in accordance with their common but 
differentiated responsibilities and respective capabilities.  Accordingly the 
developed country parties should take the lead in combating climate 
change.22  

Interestingly, we can see in this and other statements by developing countries, 

intergenerational justice being linked to the responsibility of industrialised countries 

to take the lead in reducing emissions mirroring article 3 of the UNFCCC.   

The implication is that industrialised countries have global responsibility for future 

generations of all countries. Industrialised countries contest this view with for 

instance the US emphasising that each individual country has responsibility for its 
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sustainable development and adaptation - albeit assisted by action under the 

UNFCCC.23 

In the AWG-LCA, Bangladesh (for the Least Developed Countries (LDCs)) 

reflected an equitable modernisation discourse in calling for a reorientation of 

global economic growth patterns with ‘focus more on sustainable production and 

consumption.’  Bangladesh also reflected mainstream sustainability in calling for 

‘robust emission goals’, necessary ‘if we want a safer world for our future 

generations... without compromising the prospects of sustained economic growth.’ 
24 Similarly, Ghana emphasised the need to address equity in terms of ‘intra- and 

inter-generational equity’ and ‘access to ecological space in the sense of not 

limiting the sustainable development of developing countries.’25 Ghana extended 

this analysis to adaptation, emphasising the need to take into account, not only 

mitigation but the impacts of adaptation now both on current and on future 

generations.26 Similarly, in the Bonn Workshop on EASD in May 2012, 

Bangladesh on behalf of the Least Developed Countries (LDCs) emphasised 

sustainable development ‘not just for today but for generations to come.’ 27 

Mainstream sustainability was also evident in the statement on behalf of the 

Association of Small Island States (AOSIS) at the Bonn workshop on EASD in 

2012, which emphasised that ‘[r]educing emissions and achieving sustainable 

development are compatible’ with ‘clean energy’ providing an ‘alternative path to 

development’.28   

The discourse of expansive sustainability was reflected in the interventions of a 

number of developing countries at the AWG-LCA including, for example, China 

and the Philippines. China emphasised the principle of equity as being central to 

the long-term vision for the Convention which they interpreted as requiring 

convergence to equal per capita emissions over time, but with developing 

countries given leeway to modernise and develop before reducing emissions.29 

China emphasised that ‘poverty eradication is the number 1 and overriding priority 

for developing parties’ with these countries needing to develop so they were 

strong enough to tackle climate change.30 The Philippines spoke in a similar vein, 

arguing that action was needed now to allow the country ‘to survive and to pursue 
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its sustainable development goals, to eradicate poverty’, and to avoid 

‘compromising the needs of our future generations.’31 

Expansive sustainability was also reflected in the statement by India at the 2012 

EASD workshop who emphasised the right to development and the ‘imperative of 

poverty eradication’ as key elements of ‘equity’ which were central to implementing 

the Durban platform.32 

6.4 The intra-generational justice story line 

We have seen in the statements of a number of developing countries, 

expansive sustainability discourses which prioritise addressing pressing poverty 

concerns now, while some statements also explicitly recognise the need to ensure 

inter-generational justice. Developing countries have tended to explicitly or 

implicitly place the responsibility for ensuring intergenerational justice on 

industrialised countries by arguing that future generations’ needs will only be met if 

industrialised countries take the lead in reducing emissions and transfer funds and 

technology to allow developing countries to respond to climate change impacts.  

On the other hand, as we have seen, industrialised countries have reflected 

mainstream sustainability or ecological modernisation discourses which implicitly 

involve a balancing of future generations’ interests. It is worth recalling that the 

Brundtland concept of sustainable development contains within it a strong notion 

of social justice: sustainable development depends on addressing the needs of the 

poor as well as the needs of future generations (World Commission on 

Environment and Development 1987: 43). Indeed the Brundtland notion of 

sustainable development entails the needs of future generations constraining 

development. Thus the Brundtland notion of sustainable development was defined 

as ‘development that meets the needs of the present generation without 

compromising the ability of future generations to meet their own needs’ (World 

Commission on Environment and Development 1987: 43). This notion has 

embedded in it a sufficiency notion of justice: each generation has no obligation to 

pass on to their successors the same or an improved level of wellbeing, the 

obligation is limited to providing to the next generation enough so as not to 
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compromise ‘the ability of their successors to lead decent lives’ (Page 2006: 91). 

However, sustainable development at a political level has been attractive to many 

countries because of its emphasis on economic development, with the social 

justice dimension receiving less attention. As eloquently put by Dryzek (2007: 57) 

‘the rich eventually forgot (or never really accepted) the global equity central to 

Brundtland.’33  

While article 3 of the UNFCCC includes both inter- and intra-generational equity 

(chapter 4 above), arguably North-South tensions reflecting intra-generational 

injustices have squeezed out intergenerational justice concerns. Thus, in the UN 

climate meetings in Copenhagen, Cancun, Durban and Doha, Pacific Island 

countries’ calls for deep cuts in GHG emissions to ensure the future survival of 

their nations have been ignored.34 

The emphasis we have seen in developing countries’ interventions on 

industrialised countries acting first to make deep cuts in their greenhouse gas 

emissions - given their historic responsibility in creating the problem and their 

greater capacity to respond - has been a feature of the UN climate negotiations 

from the outset (Bodansky 2010: 3). Put in the language of discourse analysis: 

developing countries have been using a strong intra-generational equity story line 

which puts addressing poverty now as a top priority and implicitly squeezes out the 

interests of future generations. This is understandable. As put by Ross Garnaut 

(2008b: 2):  

It might make perfect sense for a rich country like Australia to sacrifice some 
current income for the benefit of future generations. It will not seem quite as 
simple a matter for a poor country, with most of its people in abject poverty, 
that needs rather strong economic growth now to get people out of poverty 
and give people the luxury of thinking about environmental values and the 
welfare of future generations. 

However, given that China has now surpassed the US as the largest producer of 

greenhouse gas emissions, and that developing countries will soon overtake 

industrialised countries as a source of greenhouse gas emissions, it has become 

clear that without significant reductions in emissions by at least the larger 

developing countries it will be impossible to reduce greenhouse gas emissions 
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sufficiently quickly to address this problem - thus creating tension between equity 

and effectiveness.35  

Are the storylines of intergenerational and intra-generational equity in conflict in 

relation to climate change? Certainly it would seem that in developing countries, 

given their weak social security systems, a rapid economic restructuring to reduce 

greenhouse gas emissions by a shift from coal to renewables and nuclear energy 

would result in at least a short-term increase in poverty for sections of society. On 

the other hand the Intergovernmental Panel on Climate Change (IPCC 2007a: 

706-707) has argued that implementing sustainable development in a way that 

significantly reduces greenhouse gas emissions can be done by developing 

countries such as China in a manner which does not involve a slowing in 

economic development. 

There are certainly overlaps in considering justice for future generations and 

justice between generations alive today. While the discourse analysis of Hajer 

(1995) assumes that interests and power cannot be separated from the modes of 

communication, the interests of future generations and even younger people alive 

today are at a considerable disadvantage in the policy-making process, an issue 

further addressed in chapter 7 below. 

6.5 Interests and discourses 

In applying discourse analysis it is essential to focus on the underlying 

powerful economic interests that underpin public policy decisions and shape 

discourses on climate change. In a case study of Norwegian climate change 

policy-making, Tellmann (2012) demonstrates that while discourses constrain the 

range of policy choices, interest politics ultimately determines which policies are 

actually implemented.36 

In addition, a focus on national statements made by diplomats can imply taking at 

face value positions adopted by countries which - while dressed in the language of 

fairness - in fact reflect unstated economic or strategic interests, linked, for 

example, to a concern for competitiveness (Winkler and Beaumont 2010: 643).37 
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Newell and Paterson (2010) trace the shift from the 1970s - when the key 

corporations in the global economy were oil companies and manufacturers, to the 

2000s when the key large corporations were in finance and information technology 

(Newell and Paterson 2010: 20). In the 1970s through to the late 1980s, oil and 

other companies concerned at how climate mitigation could impact their 

businesses, initiated a concerted campaign to fund climate sceptics in the US and 

elsewhere (Newell and Paterson 2010: 37; Vanderheiden: 2008). The message 

was that either climate change was not happening or that if it was, it was not 

human-made and action to reduce emissions would cripple the economy (Newell 

and Paterson 2010: 38).  A small group of scientists in the US from the 1980s 

through to the 1990s worked to create an impression that the science on climate 

change was uncertain to deliberately create an impression that all aspects of 

climate change science were uncertain including the well-established link between 

increased CO2 emissions and climate change (Oreskes and Conway 2010: 34). 

Their campaign was assisted by a media which persisted in giving climate sceptics 

the same coverage as mainstream science in spite of only a tiny proportion of 

scientists supporting sceptics’ views (Oreskes and Conway 2010: 214).38  

Implicit in this sceptic or denial view was that intergenerational justice was simply 

not an issue: there was no problem to be addressed in the first place. Alternatively 

the implication was that climate change was natural with no anthropogenic 

dimension, so resources should not be wasted on mitigation but could be 

legitimately directed at adaptation and that, in any event, human migration would 

be an acceptable solution (Oreskes and Conway 2010: 180). 

The 1980s also saw the spread of economic neo-liberalism which in climate policy 

equated with a reluctance to regulate, rationalised by the use of government-

business partnerships and a preference for market instruments such as cap-and-

trade (Newell and Paterson 2010: 23-25).  

The 1980s also saw ecological modernisation come to the fore with a preference 

for economic instruments to address climate change. Ecological modernisation 

was particularly influential in Germany and the Netherlands, but then became 
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manifest in EU policy and even outside Europe, for example to some extent in 

China (Wurzel and Connelly 2010: 281-282). 

By the 1990s there was a rise in financiers and service industries who began to 

see climate change policy as an opportunity, rather than a threat, and a chance to 

make money as carbon markets were developed, insurance industries began to 

incorporate climate related costs in their business strategies (Newell and Paterson 

2010:  42). Thus the discourse of ecological modernisation came to be 

underpinned by emergent economic interests. The EU’s leadership in global 

climate negotiations was underpinned by the incorporation of ecological 

modernisation in a number of EU states (Wurzel and Connelly 2010: 280-283). 

This included incorporation of this discourse in Germany’s industry policy with 

significant employment in renewable energy strengthening pressure for regulation 

(Janicke 2010: 129-146). 39 However, Germany’s coal and automobile industries 

continued to impose constraints on German Governments moving towards 

stronger regulation (Wurzel and Connelly 2010: 281). 

The weak global climate change regime has reflected the continuing dominating 

influence of fossil fuel, oil and related interests in national government positions. 

This has included a disproportionate influence of fossil fuel and related high GHG-

dependent industries on government policy through well-developed lobbying 

networks.40 It has also included the ‘discursive’ dimension: the societal 

commitment to carbon-dependent economic growth (Phelan et al 2012: 17).  

Japan’s position in the Kyoto Protocol negotiations demonstrated the interplay of 

particular interests and institutional factors, as well as discourses. After the oil 

shock of the 1970s, Japan’s industry became a world leader in efficiency (Takao 

2012: 777). However, Japan did not introduce in the 1980s or 1990s strong 

regulation in the form of a cap-and-trade scheme or carbon taxes advocated by its 

Environmental Agency owing to a powerful business coalition (Oshitani 2006).41  

There were two key reasons for this: firstly, the framing of climate policy as 

industrial policy, and, secondly, the influence of vested interests. From the 1980s 

climate policy tended to be framed as industrial policy with Japan’s powerful 

Ministry of International Trade and Industry (MITI) regarding technology as the 
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solution to climate policy (Takao 2012: 777). MITI’s Agency of Natural Resources 

and Energy worked closely with ‘the coal, electricity, gas, nuclear and petroleum 

industries’ in managing Japan’s energy policy after the two oil crises (Uchihashi 

1995: 163-170).42 However, Japan’s Ministry of Foreign Affairs and conservative 

politicians had deep concerns that Japan enhance its international reputation by 

playing a leadership role in the Kyoto protocol negotiations (Takao 2012: 780).  

Since April 2012 Japan has a carbon tax set at a relatively low level which came 

into force on 1 October 2012 and a cap-and-trade scheme at the local/city level 

covering 20 million people (Climate Commission 2012: 55). Renewable energy is 

fostered by subsidy and tax systems and fuel efficiency targets have been 

introduced for automobiles (Climate Commission 2012: 55). Since the 2011 

earthquake, and nuclear crisis Japan’s long-term energy plans are being 

reconsidered (O’Sullivan et al 2012). The replacement of nuclear energy with fossil 

fuel-based energy would increase Japan’s emissions, at least in the near term 

(Norton Rose Group 2011).   

The 2000s saw a softening of neoliberalism and in the US the emergence of 

sectors, such as the insurance industry which favoured stronger regulation on 

climate change (Newell 2008: 527). The creation of carbon markets in the EU - 

since 2005 - and elsewhere led to the emergence of interest groups that 

counteract vested interests resisting climate change mitigation (Bernstein et al 

2010: 170).  

US climate policy-making remained under the Obama administration (from 2009) 

constrained by a liberal economic framework. At the time of writing the US 

continued not to have a federal level cap-and-trade system.  However, the Obama 

administration in 2009-2010 launched a number of initiatives aimed at reducing 

GHG emissions and fostering a shift towards renewable technologies which 

contain elements of an ecological modernisation discourse. These included 

expenditure of USD 167.4 7 billion in the Obama administration's first two years in 

office on various programs designed to foster new renewable energy-related 

technologies (MacNeil and Paterson 2012: 239). During 2009-2010 best available 

technology standards were prescribed for a new energy facilities in the US using 
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Environmental Protection Agency (EPA) rulemaking under the federal Clean Air 

Act (MacNeil and Paterson 2012: 241). Climate change regulation at the state 

level in the US accelerated in this period and as of 2011 there were 34 states 

within the US which had climate change-related arrangements (MacNeil and 

Paterson 2012: 240).  

It remains to be seen whether these initiatives result in US climate policy shifting in 

the direction of sharp reductions in GHG emissions. President Obama in his 

second inaugural address in January 2013 promised action on climate change, 

stating that inaction would ‘betray our children and future generations’ and that 

‘…none can avoid the devastating impact of crippling drought and more powerful 

storms’.43 He called for a massive shift from fossil fuels to renewables. In June 

2013 President Obama released a ‘Climate Action Plan’ which included a direction 

to the EPA to complete carbon pollution standards for both new and existing 

power plans, a 30% increase in funding for clean energy technology and further 

fuel economy standards for vehicles for the years 2014-2018.44 It remains 

uncertain whether increased expenditure on renewable-related programs - over 

time - counteracts ‘the entrenched power in Congress of coal interests’ opposing 

climate mitigation and influences in a positive direction efforts for a global treaty 

(MacNeil and Paterson 2012: 242). Moreover, the US technology policy approach 

may not necessarily be an effective blue-print for a global climate treaty as it may 

be undermined by an ‘imperative to preserve economic competitiveness’ rather 

than an environment objective (MacNeil and Paterson 2012: 243).45 

6.6 Conclusion 

By analysing national statements made in the UN climate negotiations, we 

can see that industrialised countries reflected discourses of ecological 

modernisation and mainstream sustainability which implicitly incorporated 

intergenerational justice. But industrialised country rhetoric has not been matched 

by action with industrialised countries - with a few exceptions - failing to 

adequately reduce GHG emissions.46 
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Developing countries' statements reflected discourses of expansive sustainability, 

equitable modernisation and a storyline of intergenerational justice. Thus 

developing countries attributed to industrialised countries a global responsibility for 

ensuring protection of future generations from climate change, owing to the latter's 

historic emissions. This discourse provided a basis for developing countries 

resisting emission reductions in a context where it has become clear that at least 

the larger developing countries will need to take on significant emission reductions 

for any global climate regime to be effective. 

The disconnect between the most dominant discourses of mainstream 

sustainability and ecological modernisation - which prima facie incorporate 

intergenerational justice - and the failure of governments to reduce GHG 

emissions is partly explained by the powerful economic interests which support the 

existing global economic system with its strong reliance on fossil fuels. Important 

also is the relative power of economic discourses such as market liberalism and 

climate marketization which have favoured a soft or non-regulatory approach to 

climate change. While US responses have continued within the parameters of an 

economic liberalism discourse, under the Obama administration regulation has 

proceeded at the state level, and even at the federal level through EPA regulation 

under the Clean Air Act. However, it remains uncertain whether this will result in 

the significant structural change required to move to a low carbon economy.   

Also crucial has been the framing of climate policy as industry policy rather than 

environment policy, in for example, the US, Japan and Norway. While subsidies 

for renewables were consistent with this approach, a federal cap-and-trade has 

been off limits in these countries owing to trade competitiveness concerns. 

(Although Japan introduced a modest carbon tax in 2012 and an emissions trading 

scheme at the local/city level as mentioned above). Strong trade and industry 

ministries have taken up these industry competitiveness concerns to trump 

environment ministries. Climate policy was also merged with industry policy in 

Germany, however in a different context where environmental concerns had 

greater leverage partly owing to the success of the Green Party (Wurzel and 

Connelly 2010: 281).47  



196 

A significant source of the intense North - South conflict found in the climate 

change negotiations is the bitterness felt by developing countries in response to 

their treatment in relation to trade and debt issues - with weaker states 

reciprocating in relation to issues where they have more leverage - including 

climate change (Roberts and Parks 2007: 6).  

The extent to which prevailing discourses are capable of change is contentious. 

Giving greater prominence to ethics and justice discourses in climate change 

policy - and making explicit the ethical assumptions in economic analysis - would 

be of great value in developing a climate regime policy that ensures justice for 

future generations. Whether and how this could be brought about is one of the 

themes taken up in the next chapter.   
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7. The way forward - incorporating intergenerational justice 

principles into international climate law 

7.1 Introduction 

This book has proposed a suite of justice principles that need to be reflected 

in an international climate regime for that regime to ensure justice for future 

generations. These principles are respect for core human rights required to ensure 

respect for human dignity, responsibility for harm and capacity to pay, operating in 

conjunction with core distributional justice principles of equality and subsistence 

(chapter 3). Whereas previous chapters have examined the content of these 

principles, this chapter examines how such principles should be incorporated in 

international law. 

There is a vast literature on proposals for a global climate change agreement and 

methods for distributing mitigation burdens.1 The focus here is on the role of 

international law and intergenerational justice in relation to such proposals. 

‘Effectiveness,’ as explained in chapter 3, is of crucial importance. A global climate 

agreement may respect intra-generational justice in the distribution of emissions 

but fail to meet the requirements of intergenerational justice if emissions are 

reduced too slowly, or not at all, harming the interests of future generations. 

We have seen in the previous chapter that the weak embodiment of 

intergenerational justice in current international law rules on climate change 

reflects dominant discourses of market liberalism and weak sustainability 

underpinned by economic interests resistant to the structural change necessary to 

move towards a low carbon global economy.  

This contextual dimension is vital in that meaningful reform proposals must take 

place within political-economic constraints. Proposals consistent with the dominant 

discourses have a greater chance of being accepted. But recall that an attraction 

of the neo-Gramscian framework is its dynamism: discourses are not set in stone 

and may change over time. We saw in chapter 5 that currently, industrialised 



202 

countries reflected intergenerational justice in their discourse but this was not 

matched by mitigation action. On the other hand, developing countries placed 

global responsibility for ensuring justice for future generations on developed 

countries. It flows from this, that for intergenerational justice to be implemented in 

international law, strategies must be found to effectively combat the dominant 

economic interests resisting change. Political leadership is vital for this to occur. In 

addition, a notion of global responsibility must be fostered (Vanderheiden 2011).  

Some argue that a shift to a low carbon economy is possible by reforming the 

existing capitalist system (Newell and Paterson 2010), whereas others argue that 

a new economic model is required which ensures sustainability without growth 

(Jackson 2009). While there is controversy as to whether the first option will be 

sufficient to deliver sufficiently deep cuts in greenhouse gas emissions, there is a 

compelling argument that as a first step this path be adopted urgently. Put 

differently, there is an urgent need to incorporate the cost of environmental 

damage in the pricing of goods and services. This prescription entails elements of 

ecological modernisation as described in chapter 6 above. But more than this is 

required. We need a new form of ecological macro-economics for sustainability 

which entails a move away from GDP growth as an objective and towards 

‘prosperity’ defined in a broader non-materialistic manner (Jackson 2009: 176). 

Achieving this will require short and long-term emission reduction targets 

embedded in an effective global treaty, with a strong compliance mechanism, a 

price on carbon (carbon tax or cap and trade systems) an effective funding 

mechanism to assist developing countries in shifting to a low carbon sustainable 

development and a massive increase in technology development and transfer to 

help ensure the rapid uptake of renewable energy technologies (Lawrence 2008: 

43-48). 

Secondly, there needs to be a shift in the dominant discourse of developing 

countries towards a notion of proportional responsibility, reflecting principle II 

argued for above (3.5.6). This chapter (following Roberts and Parkes 2007) argues 

that such a shift in the discourse of developing countries will only occur if mistrust 

between the industrialised and developing countries in - and outside - the climate 

negotiations is addressed. This requires industrialised countries meeting their 
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commitment under the UNFCCC to take the lead in reducing GHG emissions. 

However, this also requires confidence-building action outside the climate 

negotiations in relation to, for example, agricultural subsidiaries and intellectual 

property rights rules (Templeman 1998) which harm the development prospects of 

developing countries (Roberts and Parkes 2007: 23).  

This chapter augments the justice principles argued for in chapter 3 by ‘feasibility 

constraints’, reflecting an assumption that certain political constraints must be 

complied with for fairness principles to stand a chance of being implemented in the 

real world. This chapter does not aim to provide a comprehensive review of 

proposals for distributing mitigation burdens and a global climate change 

agreement, or to propose a particular blueprint for implementing intergenerational 

justice. Rather, my aim is to show that it is practically possible to incorporate 

justice principles in an agreement that is politically feasible albeit dependent upon 

strong political leadership.  

The chapter is structured as follows. Section 7.2 analyses the issue of whether 

common justice principles must be agreed upon as a precondition for negotiating 

an effective global climate regime. Related to this is the issue of whether a 

common understanding of justice concerning the distribution of mitigation burdens 

is required or outcomes reflecting a compromise in justice principles is sufficient. 

Section 7.3 examines ‘legal form’ issues, addressing whether a legally binding 

treaty is essential for delivering intergenerational justice or whether other options, 

such as elaboration of the Copenhagen pledge and review model are more 

desirable. Section 7.3.1 examines the issue of whether the consensus model of 

treaty-making constrains the likelihood of negotiating a treaty which respects long-

term interests. Section 7.4 introduces  ‘feasibility’ criterion, which, inter alia, 

reflects requirements of participation and trade competitiveness concerns. In 7.5 

there ‘feasibility’ criteria are combined with the effectiveness imperative and 

Justice Principles set out above (chapter 3) to analyse national proposals made in 

the ongoing negotiations under the Durban Platform. Given that the national 

proposals only partially reflect the Justice and Implementation Principles set out in 

chapter 3, I discuss (in 7.5.1) how these principles should be implemented in a 

global climate treaty, and how the Durban Platform would need to be amended to 
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achieve this end. Section 7.6 makes recommendations as to how the requirements 

of procedural justice in relation to future generations can be incorporated in 

international-law making on climate change. A particular focus is the possibility of 

expanding the participation rights of youth justice NGOs on the basis that they 

have interests closer to those of future unborn generations. Finally, I discuss the 

potential for UN human rights mechanisms having a greater role in relation to 

climate change policy-making (7.7). Also assessed are the advantages and 

disadvantages of incorporation of human rights discourse in the UN climate 

negotiations. 

7.2 Role of justice principles in negotiations 

So-called ‘realist’ approaches to international relations regard reference to 

justice or fairness in international negotiations as self-serving with outcomes 

determined by power relations (Snyder and Diesing 1977).2 However, burgeoning 

research across a range of areas of international relations, indicates that ethical 

norms may influence international relations ‘not least by shaping the way in which 

different countries perceive their own interests’ (Pickering et al 2012: 428)3 Thus 

fairness can play a significant role in influencing what is feasible.4 Moreover, 

empirical evidence suggests that international agreements perceived to be fair 

amongst parties to the agreement are more likely to be adopted and complied with 

(Barrett 2003: xiv). 

Some have argued that fairness points of agreement will implicitly emerge from 

negotiations and do not have to be agreed explicitly (Shelling 1960).5 However, the 

better view (eg Muller 1999) is that, where there are large differences in 

perceptions of fairness, bargaining will most likely be successful where negotiators 

are explicit in identifying focal points: ‘when states begin to reconsider and 

negotiate their own beliefs about what is fair, a mutually acceptable definition will 

be more likely to emerge’ (Roberts and Parks 2007: 220).6 Successful treaty 

negotiations tend to move from a starting point of self-serving justice or fairness 

claims to a ‘balanced settlement of conflicting claims’ where ideas of fairness and 

justice influence movement from original positions (Albin 2001: 16,15).7 
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There is some evidence that the views of fairness (or justice) of the different 

negotiating blocks in the climate change negotiations reflect countries’ economic 

interests (Lange et al, 2010). For progress in the negotiations to occur, countries 

will need to move towards a compromise which may embody a number of justice 

fairness principles. Thus a single notion of fairness need not be accepted by all 

before agreement can occur. A compromise which entails a ‘compromise or 

negotiated justice settlement’ will be sufficient (Roberts and Parks 2007: 150). For 

example, in the climate change context a compromise could involve moving 

towards equal per capita emissions over a longer timeframe but in the short term, 

reflecting a grandfathering approach, combined with capacity to pay principle (eg 

Bosetti and Frankel 2011). 

7.3 Legal form 

It was argued in 1.9 above that a global treaty regime was essential for 

addressing the intergenerational justice requirements of climate change: 1) in 

order to address trade competiveness concerns, 2) to anchor a funding 

mechanism essential for the development and diffusion of required technology, 

and 3) to maximise compliance. Further reasons for favouring a treaty-level 

instrument may be added to this list. 

We have seen that from an intergenerational justice point of view, ‘effectiveness’ is 

vital (3.4 above) to avoid future generations suffering unnecessary harm. An 

effectiveness imperative (EI) was defined, linked to the notion of ‘dangerous 

anthropogenic emissions’ based on article 2 of the UNFCCC (3.4.1 above). To 

meet this effectiveness imperative emission reduction targets are required and 

compliance with such targets. In general terms, agreements binding under 

international law (treaties) as opposed to non-binding instruments are more likely 

to be complied with as the reputational costs of non-compliance are higher than 

compared to breach of a political undertaking (Bodansky 2012: 3). An effective 

global climate regime depends on embedding both short and long-term emissions 

targets in a global treaty to maximise the likelihood of compliance. From the point 

of view of future generations, a key advantage of this approach is that 

commitments binding under international law are likely to be more stable over the 
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long term. Non-treaty status undertakings may be more easily abandoned 

following eg a change of government.  

However, there is a trade-off between ambition (in terms of mitigation) and buy-in. 

A non-legally binding agreement based on the Copenhagen pledge and review 

model may be faster to negotiate and attract wider support more quickly 

(Bodansky 2012: 2). But the effectiveness of a climate treaty depends not only on 

participation but also on the stringency of commitments and compliance 

(Bodansky 2012: 1).8 In working to implement intergenerational justice in an 

effective global climate regime, lessons can be learnt from other treaty regimes.  

An analysis of effective international treaties, such as those establishing the 

European Court of Human Rights and the World Trade Organisation (WTO) 

dispute settlement system suggests that these regimes evolved over a 

considerable period of time and depended upon the development of trust 

(Bodansky and Diringer 2010). The dilemma, in terms of intergenerational justice, 

is that time is of the essence. So the time essential for building trust in a global 

treaty regime is restricted.  

In the environment field, some lessons for negotiating a global climate regime can 

be learnt from the Montreal Protocol on Ozone Depletion (Barrett 2007: 74-102). 

Comparisons here, however, must be made with care as the Montreal Protocol 

involved regulation of chemicals with a limited range of uses and the cost of 

substitute chemicals was easily affordable. By contrast climate change involves 

regulating GHG emissions linked to a much broader range of economic activies 

with much higher costs. Thus the negotiation of a climate regime is much more 

complex (Barrett 2007: 74-102). How has the Montreal Protocol dealt with 

compliance issues? The Montreal Protocol has an Implementation Committee, but 

this body is only entitled to make recommendations rather than decisions 

(Lesniewska 2010: 478). Non-compliance issues have become more acute as the 

Montreal Protocol has becomes more complex with increasing problems in relation 

to the ‘reporting of data’, ‘non-fulfilment of control schedules and timetables’ albeit 

linked to a lack of capacity amongst developing countries (Lesniewska 2010: 480). 

In spite of problems with illegal trade in ozone depleting substences (UNEP 2007). 
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The overall effectiveness of the Montreal Protocol remains strong with a 2010 

scientific Assessment Panel report finding that globally the ozone layer is 

projected to recover to its 1980 level around the middle of this century (UNEP 

2010: ES5). The Montreal Protocol offers important lessons in terms of the carrots 

and sticks required to ensure participation (Barrett 2007: 81). ‘Carrots’ - took the 

form of a funding mechanism to pay the costs of implementation for developing 

countries. This played a major role in large developing countries such as China 

and India joining the regime (Lawrence 1990). ‘Sticks’ took the form of a ban on 

trade in ozone depleting substances with non-parties. This also played a 

significant role in ensuring broad participation in the regime as staying outside the 

regime involved considerable costs (Barrett 2007: 83).  

In the period prior to the Durban COP in 2011, there were conflicting views 

amongst states as to whether a global climate agreement should be legally binding 

based on the Kyoto model with economy-wide emission reduction targets, or 

rather should be based on the Copenhagen pledge and review model. In brief, the 

EU, Association of Small Island States (AOSIS) and some others supported a top-

down global treaty on the lines of Kyoto. China, India and many other developing 

countries argued that it was premature to consider a global treaty until at least the 

IPCC review was completed in 2013 (Rajamani 2012: 504). 

This controversy was not completely resolved in the Durban Platform (above 

4.2.1). The reference to an agreement ‘with legal force’ could be interpreted as 

including an agreement which coordinated commitments under national law, 

following the Copenhagen pledge and review model (Rajamani 2012: 506). 

The time frame built into the Durban Platform for negotiating a global agreement 

(2015 with entry into force 2020) is at odds with the requirements of inter-

generational justice as the effectiveness imperative can only ever partially be met 

(3.4 above). While five years delay in the timescale advocated by scientists may 

seem small, this delay will entail sharper yearly reductions in emissions being 

taken later than if stronger action was taken earlier to ensure decarbonisation of 

the global economy by 2050. It is questionable whether such sharp reductions are 

feasible  (Macintosh 2010). Following release of the IPCC Fifth Assessment 
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Report in September 2013, pressure should be placed on governments to 

accelerate the time scales set out in the Durban platform, although it seems 

unlikely that governments would agree to accelerate this timeframe (Rajamani 

2012: 516). 

7.3.1 The treaty making process 

To date, progress in global climate change negotiations has been 

constrained by dominant economic interests and associated discourses. In 

addition, the consensus style of the international treaty negotiation process has 

tended to make less likely an outcome that protects longer-term interests. 

According to the consensus-based negotiation process, progress can only 

proceed as quickly as the most conservative country is willing - a good analogy 

being a convoy which can only sail as fast as the slowest ship (Bretteville 2001). 

This allows a small groups of countries to block progress in negotiations 

(Eckersley 2012: 32). The consensus model has also impacted on the 

presentation of climate change science which underpins the whole policy making 

process. The Intergovernmental Panel on Climate Change (IPCC) also adopts a 

consensus method of operation. As a result of this, the IPCC reports tend to 

already be out-of-date by the time that they are publicly released.9 

Nevertheless, the extraordinary media coverage and increased public concern in 

relation to the climate change issue has resulted in glimmers of hope in increased 

pressure on governments to make progress. A good example of this was the 

United States buckling under intense pressure from other countries, - and under 

the spotlight of the international media - to accept the Bali Road map which set out 

a mandate for UN climate negotiations in December 2007.10 

Eckersley (2012) has proposed that the consensus obstacle can be overcome by 

restructuring the UNFCCC negotiation process based on ‘inclusive minilateralism.’ 

The idea is that key decisions in the negotiation process (such as mitigation 

targets) should be negotiated in a smaller body representing the ‘most capable, 

most responsible and most vulnerable’ (Eckersley 2012: 35), including eg the top 

20 GHG emitters responsible for 75% of global emissions - AOSIS, the Africa 
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Group and Least Developed Countries (Eckersley 2012: 32, 35). These groups 

would be represented in a ‘Climate Council’, created from the UNFCCC 

membership, with its decisions conveyed to the COP for approval.  

A practical difficulty with this proposal is that it would require a change to the 

UNFCCC rules of procedure in order to be ‘formalised’ with a ‘clear and fixed 

remit,’ which would burn up scarce negotiating time and resources.11 But a more 

fundamental difficulty with this approach is its assumption that the failure to reach 

agreement on an effective global climate treaty is due to the treaty making 

process. It is doubtful whether reforming the negotiation process would itself 

produce agreement. The meagre results to date of international climate diplomacy 

would seem to have more to do with the nature of the dominant discourses 

underpinned by powerful economic interests (chapter 6) than the negotiation 

process itself.  

While the consensus – based treaty making process is cumbersome, with strong 

political will, effective global treaties can be negotiated. Examples of effective 

treaties to date include the WTO dispute settlement system, which has high levels 

of compliance.12 In the environment field, examples of effective global treaties 

include the1987 Montreal Protocol on Ozone Depletion13 and the Stockholm 

Convention on Persistent Organic Pollutants (POPs).14 These regimes have their 

problems, particularly in relation to compliance. With strong leadership and the 

political will, it is possible, albeit difficult, to negotiate an effective climate treaty. An 

essential ingredient in such negotiations is the inclusion of representative interests 

in the process which can be done through eg ‘Friends of the Chair’ where the 

person chairing the negotiation process brings together key delegations to develop 

proposals.15 In the negotiation of the UNFCCC the chairperson of the negotiations, 

Ripert, used a ‘Friends of the Chair’ group in the form of an Extended Bureau 

which included not just major emitters, but countries vulnerable to climate change 

such as small island and African countries. This was successful partly owing to 

trust established between the chair and the participants in the negotiation process 

including delegations not included in the Extended Bureau (Borrie and Randin 

2005: 77, 83). 
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7.4 Feasibility criteria 

This book has proposed some minimum justice principles which a global 

treaty must comply with to be considered ‘fair’ from an intergenerational 

perspective. Recall that these principles do not stem from a single theory of justice 

but reflect concepts common to a number of justice theories and widely shared 

values. Indeed some of these principles have been strongly endorsed by the 

international community eg ‘subsistence’ in the UN Millennium Development 

Goals, and the core human rights in the UN human rights instruments. These core 

concepts include core human rights, avoidance of harm, equality and subsistence. 

It was argued that implementation of these principles required mitigation based on 

equal per capita shares and sustainable development policies. In the international 

climate negotiations to date, the equal per capita approach has been supported by 

the EU, Switzerland and India (Roberts and Parks 2007: 144-146). However, it is 

opposed by the US who argues that it would entail prohibitive costs and would be 

unfair as the US was unaware of the damage occurring by its GHG emissions until 

1990 (Roberts and Parks 2007: 144-146).  

Does this mean that the principles proposed in this book are unrealistic and 

incapable of implementation? Not at all. But the design of an effective global treaty 

must meet political constraints as well as the Justice Principles. Fully discussing 

the political constraints for negotiating a global climate agreement is outside the 

scope of this book. However, Bosetti and Frankell’s (2011) model of distribution of 

mitigation burdens is briefly discussed in order to demonstrate that it is possible for 

a climate treaty to meet justice requirements within political feasibility constraints. 

Bosetti and Frankell’s (2011: 3) modelling of appropriate mitigation burdens rests 

on the notion that ‘every country has reason to feel that it is only doing its fair 

share.’ Their model involves, over time, gradually converging to equal per capita 

emissions. However, US and other countries’ fairness concerns related to costs 

are reflected by no country being asked to accept a path of targets expected to 

cost more than 1% of income throughout the 21st century in current discounted 

value (Bosetti and Frankell 2011: 7). 
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The further political constraints proposed by Bosetti and Frankell reflect the 

positions of key players in the climate negotiations 1) ‘The United States will not 

commit to quantitative targets unless China and other major developing countries 

commit to quantitative targets at the same time’ (Bosetti and Frankell 2011: 7). 

This reflects a trade competitiveness concern that without such a commitment 

major developing countries could exploit their lack of GHG regulation for 

competitive advantage at the expense of participating industrialised countries who 

took on emission reductions. It would also address concerns at ‘emissions 

leakage’ involving high emitters moving off-shore and thus undermining 

environmental effectiveness (Bosetti and Frankell 2011: 7). 

2) China, India and other major developing countries would not be required to 

make sacrifices ‘different in character from those made by industrialised countries 

who have gone before them’ (Bosetti and Frankell 2011: 7). 

This would be achieved by in the short-run developing countries taking on binding 

targets which coincided with business-as-usual (BAU) emissions. To remove the 

politics out of assessment of BAU, such assessments would be undertaken by an 

independent review panel of experts (Bosetti and Frankell 2011: 9). This would 

address trade competitiveness concerns, as developing countries could not emit 

GHGs higher than BAU (Bosetti and Frankell 2011: 13). 

Pickering, Vanderheiden and Miller (2012: 423) have added a further ‘institutional 

compatibility’ constraint: ‘A medium-term climate agreement will be feasible only if 

it maintains a sufficient degree of compatibility with deeply embedded institutional 

elements of the climate regime.’ This constraint reflects the resilience of the 

UNFCCC and the need to contain elements of its architecture (Pickering, 

Vanderheiden and Miller 2012: 423). Indeed a reference to the article 3 principles 

of the UNFCCC in a number of the proposals made to date under the Durban 

platform (below 7.5) shows that it would be wise to respect this ‘institutional 

compatibility constraint’ to ensure broad participation in a new agreement.  

In order to meet the effectiveness imperative posited in chapter 3, it is essential 

that at least major developing countries take on emission reduction commitments 

in the near future, or at least be constrained to BAU as proposed by Bosetti and 



212 

Frankell (2011). This effectiveness imperative suggest that while a new global 

climate agreement should respect the Annex 1/ non Annex 1 division found in the 

UNFCCC, this structure needs to be reformed so that the membership of the 

annexes is based on objective criteria (Pickering, Vanderheiden and Miller 2012). 

This would address the current anomaly whereby some non Annex 1 ‘developing 

countries’ such as Singapore and Qatar have higher per capita GDP than the 

average developed countries listed in Annex 1 (Winkler et al 2011: 472). 

7.5 Evaluation of national proposals for a global climate treaty 

Proposals for a global climate regime may be assessed against a range of 

criteria, including environmental effectiveness, economic efficiency and fairness or 

justice.16 As stated in the beginning of this chapter, the criteria for assessment 

adopted here are argued to be preconditions for ensuring justice for future 

generations. These criteria are: core human rights, responsibility for harm and 

capacity to pay, operating in conjunction with core distributional principles of 

equality and subsistence and under an effectiveness imperative. These are 

augmented by the political feasibility criteria of Bosetti and Frankel (presented 

above) and an institutional continuity criteria (Pickering et al 2013). In order to 

ensure justice for future generations, proposals must meet the effectiveness 

imperative, political feasibility and institutional continuity criteria, and substantially 

the justice principles set out in chapter 3. 

Given that work on negotiating a global climate agreement under the Durban 

platform has only just begun, there are not, as yet, fully fledged proposals which 

can be evaluated. However, some countries have set out in broad-brush terms, 

elements to be included in such an agreement. In addition, some proposals made 

under the Bali mandate are assessed, as these proposals - or elements of them - 

are likely to be revived in various ways, or at least influence future proposals. The 

EU internal scheme for allocating emissions is included in the discussion as this 

scheme may also influence proposals made in the UN negotiations. As already 

mentioned, the Durban platform remains seriously flawed owing to the slow 

timeframe for negotiations, with serious implications for intergenerational justice.  
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AOSIS has proposed that a new climate agreement must involve every party 

making a legal commitment as well as leadership of industrialised countries 

making emission reductions.17 The AOSIS proposal reflects well the institutional 

continuity criterion in stating that the principles of the UNFCCC should be 

reaffirmed and that one should not ‘renegotiate the Convention or its annexes.’18 

Developing countries that have not yet done so, are urged to make voluntary 

pledges for emission reductions.19 AOSIS urges action outside the UNFCCC 

negotiation process, for example, in reducing fossil fuel subsidies, but argues that 

this should ‘not distract from work in the UNFCCC.’20  AOSIS, in its presentation to 

the Bonn workshop on EASD21 urged for ‘scientifically determined mitigation goals 

required consistent with well below 1.5°C pathways, developed countries rapidly 

reducing emissions 45% by 2020 against 1990 levels and developing countries 

reducing emissions 15-30% by 2020 against business as usual levels but unable 

by finance, technology and capacity building.’22 

The AOSIS submission is strong in terms of the Justice Principles and 

effectiveness imperatives given the mitigation targets for both developed and 

developing countries. Where it will need work is on ensuring political feasibility, 

through finding incentives for all parties to the UNFCCC to take on emission 

reduction targets, particularly the US, and large developing countries such as India 

and China. 

The EU has proposed23 that the global climate agreement have a spectrum of 

commitments ‘such that all parties can take on binding… and ambitious obligations 

in accordance with their responsibilities and capabilities.’24 Those with the ‘greatest 

responsibilities and capabilities’ are expected to take on ‘absolute economy-wide 

reduction targets.’25 In addition the EU proposes that there should be a spectrum 

of commitments to encourage a high as possible mitigation effort by all parties, 

taking into account ‘evolving responsibilities, capabilities and circumstances.’26 The 

EU has stated that in the long term there is a ‘need for gradual convergence of per 

capita emissions, taking into account national circumstances.’27  

The EU is committed to a 20% reduction in GHG emissions by 2020 but is willing 

to raise this to 30% conditional on other countries making comparable 
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commitments.28 The EU proposal’s emphasis on binding commitments for all 

parties reflects well the effectiveness imperative and legal form requirements (7.3 

above). However, the current target of 20% by 2020 remains below what is 

required (1.2 above). The notion of ‘evolving responsibilities’ reflects well the 

responsibility for harm principle (PII) argued for above (3.5.6). The EU proposal’s 

reference to ‘capabilities’ reflects well the capacity to pay principle (PIII; 3.5.8 

above). The EU is yet to flesh out exactly how it would allocate emission reduction 

quotas within a global agreement. However, the EU’s in principle support for 

‘convergence towards equal per capita emissions taking into account national 

circumstances’ is consistent with the modified equal per capita emissions principle 

(IP(iv); 3.5.9 above). 

While not part of an EU proposal to date, the internal mechanism to allocate 

emissions within the EU may provide elements which could usefully be 

incorporated within a global climate agreement, given the wide spectrum of 

development stages within the EU (Stephenson and Boston 2010). The EU 

scheme is based on the principles of ‘solidarity’ and ‘capability.’ The principle of 

‘solidarity’ means that ‘every EU country is obliged to contribute in some way to 

solving the problem of climate change’ (Stephenson and Bolton 2010: 4). 

‘Capability’ means that the individual EU member contributions reflect ‘relative 

economic wealth and thus…capacity to help solve the problem’ (Stephenson and 

Bolton 2010: 4).29 

In taking into account each country's individual economic circumstances, the EU's 

scheme scores well for both protection of core human rights (PI; 3.5.1 above) and 

political feasibility, with for example, poorer EU members being allowed to 

increase emissions in the short-term in order to develop. However, the EU scheme 

does not reflect the principle of responsibility for harm (PII; 3.5.6 above), which 

may impede its suitability as a model for a global agreement. Nevertheless, 

Stephenson and Bolton (2010: 11) argue that given the broad ‘congruence 

between historical responsibility and capability’, the taking into account of 

capability will at least to some extent reflect historical responsibility. Moreover, in a 

global agreement, historic responsibility could be taken into account in funding 

mechanisms which facilitate developing countries’ compliance with emission 
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reduction limitations (Pickering et al 2013). The EU scheme does not directly 

reflect the implementation principle of equal per capita emissions (IP(iv); 3.5.9 

above) but is consistent with a ‘long-term move towards equal per capita emission 

rights’ (Stephenson and Bolton 2010: 11). 

The US submission under the Bali mandate reflects in many ways the 

Copenhagen pledge and review model.30 The US proposal advocated an 

implementing agreement under the UNFCCC in which developing country parties 

would list in an Appendix 1 ‘qualified emission reductions’ to be achieved by 2020 

and 2050. Developing countries with ‘greater responsibility capability’ will also 

have listed ‘nationally appropriate mitigation actions’ that are quantified.31 

Appendix 1 would be updated based on ‘objective criteria of economic 

development.’ Mitigation action is to be subject to ‘measurement, reporting, and 

verification.’ The actions of developing country parties are envisaged to be 

‘supported by financing, technology and capacity building.’ 32 To the extent that this 

proposal reflects specific elements in the Bali mandate, such as the split between 

developed and developing countries, it may no longer be relevant given the terms 

of the Durban mandate. This proposal may not meet the requirements of political 

feasibility by not requiring industrialised countries to pay for mitigation actions of 

developing countries but merely ‘provide support’ for such actions. However, in 

another sense it may be considered politically feasible in the sense that it does not 

depend upon negotiation of binding mitigation targets contained in a new treaty. 

But this is also its weakness. From an intergenerational justice point of view it is 

unlikely to have the long-term stability of a treaty status instrument and thus fail to 

meet the effectiveness imperative.  

The ‘Environment Integrity Group’ (EIG), comprising Switzerland, Mexico, the 

Republic of Korea, Lichtenstein and Monaco have proposed under the Durban 

mandate that a global climate agreement reflect the objective of article 2 of the 

UNFCCC, with ‘mitigation at the core’, involving ‘global participation’ and ‘common 

bindingness’ and being ‘science-based.’33  
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The EIG proposal accords well with the effectiveness imperative, and ‘legal form’ 

requirements required to deliver intergenerational justice. However, it remains to 

be seen how these countries would propose to distribute mitigation burdens. 

Bolivia has made proposals reflecting the notion of ‘carbon debt.’ The idea is that 

developed countries owe developing countries a ‘carbon debt’ by reason of them 

exceeding their fair share of atmospheric space.34 This is argued to require 

‘reductions to zero’ by developed countries to enable ‘developing countries to have 

more atmospheric space.’ The notion of equal access to atmospheric space and 

carbon debt reflects well the responsibility for harm principle (PII; 3.5.6 above) and 

is sound from a justice point of view (see above 3.5.4; Pickering and Barry 2012). 

However, this proposal fails the test of political feasibility in placing requirements 

on developed countries likely to be perceived as unfair by imposing high costs on 

those countries well beyond, for example, those proposed by Frankel and Bosetti 

(2011). 

Under the Durban platform, Australia has proposed that for an agreement to be 

effective, ‘[a]ll major economies should make legally binding mitigation 

commitments under a legal framework…’35 This is to allow countries to take action 

consistent with ‘their respective national circumstances and capacity to act.’36 

Other elements include ‘transparency’, with ‘basic accounting rules that would be 

common to all parties’37 and building ‘on existing processes and institutions 

developed under the Convention.’38 A schedule is proposed to be negotiated to 

allow non Annex 1 parties to register a variety of mitigation policies and 

measures.39 Included in this proposal is a concept that a Party's mitigation 

commitments should be comparable to other parties at a ‘comparable level of 

development.’40  

This proposal scores well in terms of legal form and institutional continuity. 

However, by not including any element of ‘historic responsibility’ it may not meet 

the justice criteria which could also in turn impact negatively on its potential 

political feasibility. The proposal does reflect capacity to pay by inclusion of 

references to financial, technology and capacity support being available ‘for 

countries that need it.’41 This, and inclusion of the ‘comparability of effort’ principle 
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may possibly make up for not including historic responsibility, as these two 

principles may point in the same direction. However, in terms of meeting the 

effectiveness imperative much will depend on the specific targets involved. 

Brazil has made a proposal under the Bali Action Plan42 which may be revived in 

the Durban process or influence other proposals. The Brazilian proposal is 

strongly based on the notion of historic responsibility for Annex 1 countries and 

climate change43 with economy wide targets advocated for industrialised countries. 

Non Annex 1 countries only take on voluntary measures supported through 

financing and technology transfer by Annex 1 countries.44 This proposal would 

reflect well the responsibility for harm principle (PII; 3.5.6 above). However it would 

not meet the effectiveness imperative as major developing country emitters would 

not be subject to emission reductions. As a consequence of the latter, the US 

would also be unable to agree, thus failing to meet the test of political feasibility. 

Finally a lack of reliable data relating to historic GHG emissions would make this 

proposal unworkable (Hoehn et al 2010). 

Indeed the need to be able to accurately measure GHG emissions points in the 

direction of counting emissions from, for example, 1990 when the first IPCC 

assessment report was released (Vanderheiden 2008: 190). Moreover, as 

mentioned in 1.3 above, the burgeoning growth of developing country emissions 

over the next decades will mean that pre-1990 emissions will represent a shrinking 

proportion of global cumulative emissions (Höhne et al 2010). 

Historic responsibility also features prominently in China’s proposal under the Bali 

mandate.45 Under this proposal, Annex 1 parties are to reduce emissions by at 

least 40% below 1990 levels by 2020 owing to ‘historical responsibility, equity and 

development stage.’46 This is ‘to allow developing countries development space.’ 

In contrast, non Annex 1 countries are to make ‘[n]ationally appropriate mitigation 

actions’ as each country sees fit ‘in conformity with the legitimate and prior needs 

of developing countries for sustained economic growth and eradication of 

poverty.’47  

The submission of India under the Bali mandate, similarly involves binding 

emission reduction targets for Annex 1 developed countries with only voluntary 
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mitigation ‘actions’ for developing countries, the implementation costs of which 

would be borne by developed countries through a funding mechanism.48 

Both China and India's proposals reflect well the responsibility for harm principle 

but are not consistent with the effectiveness imperative, or political feasibility 

criteria given the failure to include binding commitments on major developing 

countries. 

In summary then, the proposals of AOSIS and the EU come closest to meeting the 

effectiveness imperative, justice principles, political feasibility and institutional 

criteria applied here. Proposals by China, India and Brazil strongly reflect the 

notions of historic responsibility but are weak in terms of the effectiveness 

imperative, owing to a lack of mitigation constraints on major developing country 

emitters. The US and a number of other countries are likely to continue to refuse 

to support an agreement that does not include this element, owing to trade 

competitiveness concerns. As mentioned above, however, the failure of most 

industrialised countries to make significant reductions in GHG emissions has 

undermined the basis for developing countries to take on mitigation commitments. 

Those most seriously impacted by this impasse will be the future poor.  

7.5.1 Essential content of treaty commitments 

Section (7.3) concluded that only a treaty status instrument is capable of 

delivering intergenerational justice in relation to climate change. I now turn to 

address what substantive commitments such a treaty would need to include to 

meet the justice principles proposed in chapter 3 within an effectiveness 

imperative. The contours of such a treaty are set out in general terms as my 

purpose is to demonstrate that such a treaty is feasible. The detail of specific 

elements, such as emissions reduction targets, would of course be the product of 

negotiations.  The modified equal per capita emission approach advocated above 

(chapter 3 above) should be the basis upon which short and long-term national 

emission reduction targets are embedded in a global climate treaty. These 

emission reduction targets should be quantified within an overall budget requiring 

zero emissions by 2050. As Bosetti and Frankel (2011) demonstrate, it is feasible 
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to move towards an equal per capita emissions approach gradually, with political 

feasibility taken into account by each party only having to take a maximum level of 

emission reductions per year corresponding to a cost cap. We have also seen that 

the internal scheme operating within the EU for the distribution of GHG emissions 

also involves moving gradually towards an equal per capita emissions approach. 

In terms of concrete emission reduction targets, the effectiveness imperative 

dictates that a global treaty include binding emission reduction targets for 

industrialised countries dictated by climate science, thus set at the level of a 

reduction of 10-40% by 2020 (against a baseline of 1990) and a 100% reduction 

by 2050 (1.2 above).  The principle of proportional responsibility for harm dictates 

that larger developing countries take on a short-term binding constraints of not 

increasing their emissions beyond BAU, but with these countries gradually 

adopting significant emission reductions over time. In chapter 4 we saw that the 

current climate change regime fails to include emission reduction targets with 

adequate stringency and coverage given the limited scale of the Kyoto protocol 

commitments. Moreover, the timeframe for negotiating a new global instrument 

under the Durban platform remains inadequate.  

Intergenerational justice in the climate change context requires implementation of 

a strong version of sustainable development whereby elements of the global 

ecosystem which are not substitutable – including the ongoing stability of the 

global climate - are not traded off against other elements (3.5.2). We further saw 

that a structural reform implementation principle was justified which placed an 

onus on policymakers not to delay structural economic reforms necessary to 

ensure the protection of the long-term interests of future generations while 

minimising harm to the core rights of current generations (IP (ii) 3.5.3 above).   

Should sustainable development and structural reform principles be explicitly 

incorporated in a global climate treaty and if so how?  We have seen that the 

UNFCCC already contains a ‘right to promote sustainable development,’ while this 

foundation reflected an awkward compromise between developed and developing 

countries (4.2.8).  It would be preferable if a global climate treaty included a duty of 

strong sustainable development as well as the structural reform implementation 
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principle. Both principles - if taken seriously - provide the basis for more specific 

elements in a global treaty, including in relation to emission reduction targets, 

technology transfer and compliance.  

However, to date, governments have been resistant to the inclusion of treaty 

commitments which would dictate to national policy makers how GHG emissions 

are to be reduced. Thus governments rejected in the negotiations of the Kyoto 

protocol inclusion of specific ‘policies and measures’ to be required to be adopted 

by governments to reduce GHG emissions (Sands and Peel 2012: 287).  This 

however, is not an obstacle to an effective global climate treaty governments can 

be left free to meet targets in the manner they think fit. Similarly, strong 

sustainability and structural reform principles do not need to be necessarily 

embedded in a climate treaty. But a shared understanding on these principles is 

essential for progress49. As discussed in chapter 4 an effective compliance 

mechanism is a vital element for an effective global climate treaty. It is beyond the 

scope of this book to discuss how this element, and other elements such as an 

effectiveness technology transfer mechanism should be designed. Such a 

discussion would need to include the Clean Development Mechanism (CDM) 

currently operating under the Kyoto Protocol which allows industrialised countries 

to reduce emissions through projects in developing countries. An extension of the 

CDM in a global instrument offers potential in furthering sustainability goals if 

properly designed (See Peel and Sands 2003: 288-291). 

A global climate treaty of the nature described above could be negotiated under 

the existing Durban Mandate, but only if this mandate was amended to bring 

forward the time frame involved with the new treaty to be finalised by the end of 

2014 and enter into force by the end of 2015. This new time frame would accord 

with the urgency of action required by climate science. As explained above 

(chapter 4), there is some ambiguity as to whether the current Durban mandate 

includes the principles of article 4 of the UNFCCC, including ‘intergenerational 

equity’ and CBDR. For many developing countries - particularly the BASIC group - 

acceptance of these principles is  pre-requisite for ongoing negotiations (chapter 

4). A deal needs to be struck whereby industrialised countries urgently make sharp 

emission reductions and fund the costs of major developing country emission 
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reductions. In return, major developing countries would accept a notion of 

proportionate responsibility entailing emission reduction targets. The deal 

sketched above would not depend on explicit recognition of the justice principles 

set out in chapter 3 above. But a compromise reflecting a combination of these 

principles is required. Responsibility for historic emissions remains a sticking point 

in reaching such a compromise. As proposed by Pickering, Vanderheiden and 

Miller (2012), developed countries historic emissions could be reflected in a global 

treaty’s funding mechanism but not in the assignment of emission reduction 

targets as the measuring of historic emissions is too unreliable (chapter 1 above).  

7.6 Implementing procedural justice for future generations 

7.6.1 Reforming the international negotiation process  

We have seen that procedural justice requires that those who are impacted 

by a particular decision should have input into the making of that decision (1.5 

above). The rationale for this is that with such participation there is a greater 

chance of outcomes which meet the requirements of substantive justice. Indeed, 

procedural justice mechanisms only have value to the extent that they deliver 

substantive justice. A thorough analysis of procedural mechanisms which could 

ensure greater representation of future generations interests in climate-treaty 

making is important but outside the scope of this book. Of course it is impossible 

for future unborn generations to have direct input into the current UN climate 

change negotiation process. However, young people alive today share to a 

significant extent the interests of future unborn persons in relation to climate 

change impacts. Moreover, young people alive today, within their own lifetimes, 

will be impacted by climate change long after those in positions of power and 

authority have gone. Thus there are compelling reasons for giving young people a 

strong voice in climate policy-making.  

However, young people currently have minimal opportunities to influence climate 

change policy-making. We have seen that youth climate change NGOs currently 

participate in the UN climate change negotiations but only as observers with no 
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right to participate directly in negotiations (chapter 4). How could this be changed 

to better reflect procedural justice imperatives? 

One option is to create new mechanisms that give younger people a greater say in 

the negotiation process. This could be done at both the national and international 

level. Options worth consideration include incorporation of youth representations 

on government delegations, the creation of a United Nations Climate Change 

Youth Ambassador Program, and the creation of national Ombudspersons for 

Future Generations. 

There is nothing preventing national delegations including youth representations 

on delegations. As far as the author is aware no government currently undertakes 

this practice. Another possibility is expansion of the current United Nations Youth 

Ambassadors program.50 Only about 20 countries (mostly continental European) 

have the position of Youth Representatives to the UN and there is potential to 

further develop this program. This could well be done by creating a specific ‘United 

Nations Climate Ambassadorship Program’ aimed at providing increased 

opportunities for youth around the world to express their views in the ongoing UN 

negotiation process. Ideally such climate youth ambassadors should be given 

dedicated space on the UNFCCC meeting agenda. While the current Durban 

mandated agenda is daunting in its complexity, as a minimum, national 

delegations could be encouraged, to give regular briefings to such youth 

ambassadors. The program could be based on voluntary funding with a twinning 

programme whereby an industrialised country had a partnership with a developing 

country party, with the industrialized country paying for the related travel costs to 

facilitate attendance at meetings. 

A further possibility would be the appointment of an Ombudsman for Future 

Generations. At the international level, a Commissioner for Future Generations 

was considered in the negotiations leading up to the Rio plus 20 conference held 

in Brazil in 2012. However, as discussed in chapter 1 this proposal fell out of the 

final text which only acknowledges that opportunities to participate in decision-

making is ‘fundamental to sustainable development.’51  
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Indeed this particular proposal is the most recent of a string of similar proposals 

over recent decades. These have included a proposal for a ‘guardian for future 

generations’, discussed during the 1992 UN Rio Conference on Environment and 

Development (Redgwell 1999: 89). Such proposals seek to build on similar 

mechanisms at the national level. Israel, for example, created a Commissioner for 

Future Generations which operated 2001 until 2007.52 Reform of the United 

Nations Trusteeship Committee has been proposed, entailing the idea that 

following completion of the decolonisation process the Committee could exercise 

trusteeship for the ‘integrity of the global environment and common areas such as 

the oceans, atmosphere and outer space’.53 This latter proposal could include 

climate change, but would entail amendment of the UN Charter (Redgwell 1999: 

89).54 To date there has not been the political will to undertake such a step. The 

1992 Rio Conference did lead to the creation of the Commission on Sustainable 

Development but this body has a role in monitoring environmental programs rather 

than acting on behalf of future generations.55 

However, whether the procedural reforms set out above will actually deliver 

substantive intergenerational justice remains uncertain and there is a need for 

further research in this area. Given that by definition sustainable development 

incorporates the interests of future generations, careful thought needs to be given 

as to whether mechanisms at the international or national level purporting to 

represent future generations unnecessarily duplicate the mandates of existing 

institutions which have a sustainable development focus.56 Moreover, there is a 

risk that if such mechanisms are created, governments take the view that 

intergenerational justice issues are therefore fully addressed. It is clear, however, 

from the analysis of dominant discourses (chapter 6) that a shift is required in 

these discourses as a precondition for the implementation of intergenerational 

justice principles. Ethics and justice discourses need to become more prominent in 

climate-policy making. The discourse of ecological modernisation which contains 

within it a notion of intergenerational justice needs to be fully implemented (7.1 

above). In addition, strategies are required to combat dominant economic interests 

that underpin those discourses.  
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7.7 Human rights options 

Human rights, by attributing equal value to persons regardless of when they 

happened to be born, can counter powerful economic discourses, some strands of 

which discount the interests of future generations (1.7). We have also seen that 

human rights litigation faces acute obstacles as a vehicle for addressing 

intergenerational justice aspects of climate change (chapter 5). This section 

considers whether justice for future generations in relation to climate change 

would be furthered by: 1) climate change mitigation issues being taken up more 

extensively within the UN human rights system, and 2) human rights discourse 

being incorporated within the UNFCCC negotiations. The latter issue is considered 

by discussing whether human rights provides a valuable benchmark for decisions 

on appropriate mitigation targets. 

In relation to the first issue, it is important to note that within the UN human rights 

system, conflict remains between industrialised and developing countries on the 

importance of civil and political rights, compared to that of economic and social 

rights with developing countries, particularly China, emphasising the latter (see 2.1 

above).  This conflict has lessened in recent years with the Obama administration 

now giving qualified support to economic and social rights (Alston and Goodman 

2013: 293).  

There has also been ongoing North-South conflict in relation to the right to 

development, with the United States in particular opposing such a right (Shaw 

2008: 302). The Obama administration has softened its opposition to the right to 

development but still opposes its adoption as a legally binding principle.57 Moves to 

link human rights and climate change governance must be undertaken carefully to 

avoid worsening these conflicts.  

There is a real danger that a push for the incorporation of human rights discourse 

into the UN climate change negotiation process could further exacerbate the 

existing North-South conflicts within this process and burn up precious negotiating 

time, with little to show in return (Pedersen 2011: 250).58 While most countries in 

the world now give formal support for the universality of human rights, China, for 

example, still perceives UN human rights machinery as a vehicle for Western 
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countries unfairly 'pointing the finger' at China (see 2.1). Moreover, there is 

considerable ‘ideological baggage’ relating to the relationship between economic 

social and cultural rights and civil and political rights which has manifested itself in 

North-South conflict in UN human rights fora over recent decades (Alston and 

Goodman 2013: 278).59 This suggests that importing human rights discourse into 

the UN climate negotiations necessarily would bring with it the considerable 

‘ideological baggage’ of this North- South conflict. This would seem to conflict with 

my argument in chapter 2 that the core human rights to life, health and 

subsistence, provide a sound basis for a moral obligation extending to future 

generations on the basis that these human rights reflect widely shared values. 

This apparent contradiction is explained in that, while these core human rights do 

reflect widely shared values, any introduction of human rights discourse in the UN 

climate change negotiations would necessarily risk bringing with it tensions related 

to the value of economic, social and cultural rights vis-a-vis other human rights 

and a broader raft of human rights issues including freedom of religion, freedom of 

expression and rights to democratic participation which continue to be perceived 

by at least some non-Western countries as being inextricably linked to Western 

liberalism. The upshot of this is that any use of human rights discourse in the 

climate change negotiations could risk raising hackles rather than improving North-

South cooperation.  

On the other hand, there does seem value in the UN Human Rights Council 

continuing to point out the link between the failure to address climate change and 

the infringement of human rights. The incorporation of climate change impacts into 

existing human rights mandates, such as that of the Special Rapporteur on the 

Right to Food, is welcome in drawing attention to the breadth of human rights 

impacts which climate change will increasingly have on vulnerable groups. 

Some have suggested going beyond this to create a new mechanism, for example 

a Special Rapporteur on Human Rights and Climate Change. However, this 

approach would be potentially problematic if it involved entering into policy areas 

better addressed by the UNFCCC.  
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To illustrate this point, consider the key issue in the UN climate change 

negotiations: deciding on specific greenhouse gas emission reduction targets for 

countries or groups of countries within a new global climate agreement. The 

setting of emission reduction targets necessarily involves policy decisions to be 

made about the emission reductions which entail distributional issues, both in 

terms of climate change mitigation burdens and climate change impacts between 

countries and between current and future generations. As we have seen, issues of 

justice are integral to the climate change negotiations. Decisions by governments 

on reduction targets will require input from scientists; economists, in terms of the 

most efficient design of targets; industry in terms of technology options; NGOs and 

others. A Special Rapporteur on Human Rights and Climate Change could broadly 

highlight the need to take strong mitigation action to ensure the protection of the 

rights of current and future generations. But beyond this, it is difficult to see what 

contribution would be made by creating such a position. Broad statements about 

the need to negotiate a strong regime to protect the human rights of current and 

future generations would arguably add nothing to the existing UN Human Rights 

Council resolutions discussed above. For a Special Rapporteur to go beyond this 

and address substantive issues in the negotiations by making specific proposals 

on the elements to be included in an international regime would surely just 

complicate already very complex and difficult negotiations.  

A Special Rapporteur on Human Rights and Climate Change could potentially add 

value by acting as a mediator or ‘friend of the chair’ in facilitating the UNFCCC 

negotiations. However, this would depend on the individual involved having the 

necessary characteristics and trust of delegations to perform this role. While there 

is no shortage of high profile persons capable of performing such a role, the slim 

possibility of a Special Rapporteur carrying off such a role would not justify the 

considerable expense in funding such a position and associated resources in 

negotiation of the mandate of such a Special Rapporteur (cf Knox 2009: 496-

497).60 

The Human Rights Council in its March 2012 session created the position of an 

Independent Expert on Human Rights and the Environment61 and appointed John 

Knox – Professor of International Law at the School of Law of Wake Forest 
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University – to this position.62 The creation of this position had a precedent with a 

Special Rapporteur on Human Rights and the Environment – Fatma Zohra 

Ksentini, reporting to the Human Rights Commission in 1994,63 following an earlier 

report on toxic waste and the environment.64 It remains unclear what impact these 

reports have had in practical terms. The mandate of the newly created position 

includes promoting and strengthening environmental policy-making including 

preparing ‘a compendium of best practices’ (para 2(b)) but there is no specific 

mandate to become directly involved in the climate change negotiations. It will be 

interesting to see how this mandate is implemented and whether it weakens or 

strengthens the push to create a specific Special Rapporteur on Human Rights 

and Climate Change. 

While human rights provides a solid basis for obligations towards future 

generations in the climate change context, human rights cannot in itself resolve 

key policy conflicts, such as those between the rights of current and future 

generations. Distributional justice is required to address this issue and we saw that 

the capabilities approach of Sen and Nussbaum has great potential in this regard, 

in spite of some limitations (2.4). As a benchmark for fleshing out climate change 

mitigation targets, human rights is of limited value in that its prescriptions are 

overly vague, adding little to existing UNFCCC obligations. However, human rights 

entails the idea that persons are equal regardless of when they were born, which 

can help counter powerful economic discourses, some strands of which discount 

future damage and implicitly the interests of future generations.  

7.8 Conclusion 

The evaluation of national proposals under the Durban Platform shows that 

there remain sharp divisions between various groups of countries and in 

particularly between larger developing countries and the US on how to fairly 

distribute mitigation burdens. This ongoing empasse on what intra-generational 

justice means has potentially dire consequences for future generations. 

Negotiation literature suggests that an explicit agreement on justice principles is 

not necessarily required. A compromise based on competing justice principles 

would be sufficient. Such a compromise depends on developing trust within the 
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UNFCCC regime by industrialised countries taking actions to sharply reduce GHG 

emissions. In other fora, such as the WTO, industrialised countries need to take 

action to address developing countries’ requirements for development.  

In spite of the enormous challenge of reaching agreement on a global climate 

regime this chapter has argued that international law, in the form of a treaty with a 

strong compliance mechanism, remains essential to address trade 

competitiveness concerns. Moreover, only treaty-level commitments can provide 

the long-term stability necessary to address the interests of future generations. 

The model developed by Bosetti and Frankell (2011) and the scheme operating 

within the EU to distribute mitigation burdens, both suggest that it is feasible – 

albeit very difficult – to implement the justice principles proposed in this book in a 

global climate agreement. 

More specifically, this chapter argued that a global climate treaty requires binding 

short and long term emission reduction targets for industrialised countries and 

developing countries allocated within an emissions budget which delivers zero 

emissions by 2050. These targets should gradually reflect the equal per capita 

principle advocated above (3.5.9). Historic emissions by industrialised countries 

would be reflected in the funding mechanism but not emission reduction targets 

owing to difficulties in accurately measuring historic emissions.  

The Durban Mandate which establishes the current mandate for a global climate 

instrument needs to be urgently amended to include a tighter time frame with a 

new global treaty to enter into force by 2015. A deal is required whereby larger 

developing countries accept binding emission reduction targets in return for 

developed countries sharply reducing their emissions and providing funding for 

developing countries. This would entail a new understanding of common but 

differentiated responsibilities based on proportionate responsibility as part of a 

justice compromise which need not be explicitly recognized. 

While human rights provides strong ethical grounds for action to protect future 

generations, giving the current UN human rights mechanisms a stronger voice in 

relation to climate change mitigation policy-making needs to be handled with care. 

Moreover, an injection of human rights discourse into the UNFCCC negotiation 
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process could be counter-productive and exacerbate existing North-South 

tensions.  

In relation to procedural justice this chapter has argued that there is an urgent 

need to expand the possibilities for the interests of future generations being taken 

into account in the climate treaty-making process. One such modest proposal to 

expand such possibilities is the creation of a specific UN youth climate 

ambassadors program. While outside the scope of this book, there is a need for 

further research on both international and national mechanisms which incorporate 

the representation of young people at the national and international level in climate 

change treaty-making in order to ensure that such policy-making represents better 

the interests of youth and future unborn generations. However, it is vital that such 

proposals be developed carefully and be genuine, not tokenistic.65 Such 

procedures even if implemented would not necessarily address the need for a shift 

in the dominant discourses (chapter 6) essential for ensuring substantive justice 

for future generations. As a minimum, ecological modernisation, involving the 

incorporation of environmental damage in the costs of goods and sources, needs 

to be fully implemented (7.1).  
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8. Conclusion 

Climate change science makes clear that there is a strong likelihood of harm 

to the interests of future generations and significant risk of catastrophic harm 

without urgent action being taken to sharply reduce GHG emissions. Scientists 

have concluded that decarbonisation of the global economy is required by 2050 to 

have a reasonable chance of staying below a 2°C global temperature rise. This 

suggests that climate mitigation be conceived of as how to distribute a limited 

budget of a trillion tonnes of CO2 between now and 2050 (chapter 1).  

This presents the challenging distributional justice issue of how to distribute the 

limited resource of GHG emissions across generations. I have identified a number 

of criteria - Justice Principles - essential for ensuring intergenerational justice in 

relation to climate change mitigation. These principles are used to address the 

overarching research question of this book: what justice requires of current 

generations in addressing climate change to safeguard the welfare of future 

generations and how such obligations should be reflected in international law. 

Part 1 of this book (‘Theory’) draws on theories of justice and ethics to address the 

question of what ethical obligation contemporaries owe to future generations in 

relation to climate change mitigation and how the mitigation burden should be 

distributed between contemporaries and future generations. An ethical obligation 

towards future generations in this context was presented as resting on a harm 

avoidance principle and the notion of future generations possessing human rights 

(chapter 2). Deep cuts in GHG emissions is required in order to avoid harm to the 

interests of future generations and to preserve their core human rights. A premise 

in this approach is that core human rights to life, subsistence and health are 

entitlements that all persons possess equally regardless of when and where they 

live. Both these core rights and respect for human dignity have received virtually 

universal recognition in the UDHR and key human rights instruments. Moreover, 

there is widespread support for these core human rights and the notion of ‘human 

dignity’ from diverse belief systems including the major world religions. An 

advantage of the pragmatic approach taken in this book is that it does not rely 
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upon one single ontological moral basis for human rights. The argument takes as 

a starting point the widespread support for the values expressed in these core 

human rights. By using a lean list of rights it is unnecessary to delve into the issue 

of whether other rights such as rights to democratic participation or freedom of 

expression are shared values or rather inevitably linked to Western political 

liberalism (Caney 2010a). 

In addition we saw that the ‘capabilities approach’ of Sen and Nussbaum provides 

a good basis for an obligation towards future generations as a failure to take 

mitigation action will impair the ability of future generations to fulfil their core 

capabilities. A ‘communitarian’ approach points in the same direction on the basis 

of a trans-generational community extending into the future. At first blush 

communitarian theories seem to be unable to provide a basis for obligations owed 

to non-compatriots. But this limitation can be overcome by ‘cosmopolitan’ theories 

which provide a basis for obligations across national boundaries, achieved in a 

global community in relation to core human rights impacted by climate change and 

the interdependence of all people relating to climate change causes and impacts. 

It was concluded that sustainability and stewardship provide strong vehicles for 

implementing an obligation towards future generations but cannot in themselves 

ground such obligations (chapter 2). 

The notion of core human rights essential for human dignity and a harm avoidance 

principle provide the basis for an ethical obligation on governments to take strong 

mitigation action to ensure that the global climate system does not pass beyond a 

threshold which results in significant harm to the fundamental interests and core 

human rights of future generations. But this ethical obligation remains incomplete. 

Principles of distributive justice are required, as well as clarity, in terms of which 

states bear the obligation (eg only developed?), the relevance of historic 

emissions and knowledge of damage. This book proposes a number of Justice 

Principles suitable for determining how the mitigation burden should be fairly 

distributed between current and future generations, including the rate at which 

mitigation should occur (chapter 3). Achieving justice for future generations is 

dependent on substantially meeting these distributional justice principles. Three 

key principles were identified: a core human rights principle, avoidance of harm 
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principle and capacity to pay principle. These principles are combined with a 

sufficiency notion of justice which places priority on achieving a basic subsistence 

level for as many people as possible, and an equality notion which seeks to 

equalise social economic opportunities or outcomes (Page 2006: 79-80).  

These principles drew on various theories of justice and ethics. These theories 

were not justified – a task beyond the scope of this book – but were taken as 

starting points. A number of the principles, however, already have widespread 

support in the international system. Thus, we saw that the sufficiency notion of 

justice is recognised by the international community as a widely shared value in, 

for example, the UN Millennium Goals. Equal entitlement to core human rights is 

also recognised by the international community in, for example, the Universal 

Declaration of Human Rights. Sufficiency and equality notions of justice are 

argued as requiring the apportionment of the global emissions budget between 

now and 2050 on the basis of 1) an equal per capita emissions basis, modified to 

take into account national circumstances (3.5.9) and, 2) the notion that the poor 

should be required to reduce emissions last owing to their sufficiency requirements 

(3.5.10). These later two principles are amongst five ‘Implementation Principles’ 

(IPs) which flow from the key principles and overarching core principles of equality 

and subsistence. 

Assuring a reasonable balance between the needs of the contemporary poor and 

future generations is a particularly challenging issue given the reality that rapid 

movement to a low-carbon economy in developing countries will involve 

considerable economic and social dislocation. To address this concern a 

‘structural reform principle’ was proposed which places an onus on policy makers 

to not delay structural reforms necessary to ensure the protection of the long-term 

interests of future generations while avoiding harm to the core rights of current 

generations (3.5.3). 

To ensure intergenerational justice, the Justice Principles must operate under an 

effectiveness imperative based on article 2 of the UNFCCC and involving the 

prevention of dangerous anthropocentric interference with the climate system 

(3.4.1). This effectiveness imperative must be met in order to avoid harm to future 
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generations. The effectiveness imperative depends upon duties of precaution and 

cooperation. While the latter already find embodiment in the UNFCCC, the ethical 

basis of these principles remains important in order to demonstrate their deeper 

legitimacy in justice and ethics. This deeper legitimacy is integral to the approach 

of this book in elaborating a justice-based normative framework used to evaluate 

international law rules. 

Thus Part 2 of this book (‘International Law and Politics’) evaluates current 

international law rules on climate change in order to assess, firstly, the extent to 

which the Justice Principles, implementation principles and effectiveness 

imperative are met, and, secondly, to explain the poor embodiment of justice 

principles in current international law rules. The methodology adopted in chapter 4, 

which addresses the first issue, rests on an approach to sources of international 

law according to which state consent is central, while acknowledging that so-called 

‘soft-law’ norms may have considerable impact on national law and in shaping 

expectations. We saw that to meet the effectiveness imperative, scientists are 

calling for a virtual decarbonisation of the global economy by 2050 with 10-40% 

GHG emission reductions by 2020 (chapter 1). Such emission reductions need to 

be anchored in a global treaty which includes binding mitigation targets, a funding 

mechanism to facilitate technology transfer and assist developing countries in 

reducing GHG emissions and an effective compliance mechanism (chapter 4). The 

current global climate treaty regime falls well short of these requirements. The 

Kyoto Protocol has been further extended to cover 2013-2020 but only imposes 

GHG emission reduction targets on the EU and a few other industrialised 

countries. 

Under the Durban platform agreed at COP 17 in 2011, there is a mandate to 

negotiate a global agreement by 2015 to enter into force by 2020. This timetable 

fails to meet the effectiveness imperative as climate scientists are calling for GHG 

emissions to peak between 2015 and 2020 and rapidly decline thereafter (Alison 

et al 2009: 7). Moreover, the delay in making emissions entailed in this timeframe 

would mean that emissions would have to be reduced more sharply than 

otherwise which may not be feasible (Macintosh 2010). Furthermore, there is 

ambiguity under the Durban platform as to whether the instrument to be negotiated 
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must be a treaty status agreement (chapter 4). Absent binding mitigation targets, 

covering all industrialised countries and major developing country emitters, the 

existing compliance mechanism and funding mechanisms remain inadequate, like 

the walls of a house without foundations. 

The principle of ‘intergenerational equity’ was examined in general international 

law in order to see if this shed light on how this principle should be interpreted in 

its embodiment in article 3 of the UNFCCC. This analysis also aimed to establish 

whether this principle – alone or as an element of sustainable development – can 

be relied upon to establish obligations which meet the Justice Principles of chapter 

3, independently of the UNFCCC. ‘Intergenerational equity’ was shown to lack a 

consistent formation in global environmental treaties sufficient for it to be a binding 

norm of customary international law. Moreover, this concept was argued to be 

indeterminate and incapable in itself of addressing the substantive justice 

requirement of prescribing what weight should be given to future generations’ 

interests vis-a-vis current generations.  

A survey of ICJ jurisprudence showed that intergenerational equity as an element 

of sustainable development has played a role in combination with other 

international law rules. However, again the inherent indeterminacy of ‘sustainable 

development’ means that it is incapable of assisting in allocating climate change 

mitigation burdens which can only be effectively achieved by application of justice 

principles in rules embedded in a global treaty. This is not to deny the importance 

of sustainable development which was argued to be essential in implementing 

obligations owed to future generations in relation to climate change. 

Unmitigated climate change threatens the human rights to life, health and 

subsistence enshrined in UN human rights instruments (chapter 5). However, we 

have seen that litigation based on violations of international human rights rules 

relating to climate change-related harms faces obstacles in terms of establishing 

standing, causation and  responsibility for extra-territorial harms – viz harms that 

occur outside the state that is responsible for breaching the particular obligation. 

These challenges are even more acute in relation to future generations, where 

harm has not yet occurred. Human rights litigation was explored in both the EU 
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and US, where courts have been reluctant to interfere in climate policy-making, 

considered to be within the political domain.  

Human rights has been proposed as an appropriate basis for benchmarks from 

which mitigation targets may be derived. An advantage of using human rights in 

identifying benchmarks in relation to climate change mitigation rests in wide 

acceptance of core human rights. However a limitation of human rights is that it 

cannot address the distributional justice issues involved in intergenerational justice 

including for example, how rapidly GHG emissions should be reduced. 

This book broke new ground by using ‘discourse theory’ to explain why the 

international climate regime so weakly embodies intergenerational justice (chapter 

6). ‘Discourses’, following Drysek (1997) and Hajer (1995), comprise shared 

understandings. Dominant discourses have included ‘industrialism’ which seeks to 

maximise goods and services, ‘ecological modernisation’ which requires 

environmental harm to be internalised in the costs of goods and services, and 

‘climate marketization’ which dictates the use of market mechanisms such as 

emissions trading schemes. This chapter builds on the work of Stevenson and 

Dryzek (2011) in analysing recent climate change negotiations. These dominant 

discourses have been underpinned by powerful economic interests of fossil fuel 

and related high GHG-dependent industries and lobbying networks. While the 

discourse of ecological modernisation incorporates notions of intergenerational 

justice, the rhetoric has not been matched with action, with industrialised countries 

generally failing to adequately reduce GHG emissions. Importantly, developing 

country statements in the UN climate negotiations have attributed to industrialised 

countries a global responsibility for ensuring protection of future generations from 

climate change. A shift in these discourses and the economic interests that 

underpin them is essential for progress in climate change mitigation. 

Part 3 of this book explored how Justice Principles should be incorporated in 

international law rules relating to climate change and, secondly, sought to draw 

together conclusions from all three parts of the book. In terms of the first issue, 

chapter 7 argued that a notion of global responsibility needs to be fostered in order 

to reflect the notion of proportionate responsibility rather than industrialised 
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countries being seen as having sole responsibility for future generations. This will, 

however, only occur with political leadership in the North. Industrialised countries 

should foster trust by addressing the development concerns of developing 

countries in other fora such as the WTO (Roberts and Parks 2007). Moreover, 

industrialised countries need to sharply reduce emissions to build trust inside the 

UNFCCC regime. 

International law, particularly in the form of treaty rules, remains crucial in ensuring 

intergenerational justice in relation to climate change. An agreement binding under 

international law is more likely to give the stability of commitments required to 

meet long-term objectives when compared to other non-binding options such as 

the Copenhagen pledge and review model (chapter 7). A treaty level instrument is 

also essential to address trade competitiveness concerns. The prevailing 

consensus approach to treaty-making in the UN hinders rapid development of an 

effective climate treaty. I conclude, however, that with political leadership, and a 

shift in the dominant discourses, discussed  below, these processes can 

potentially deliver an effective climate regime (chapter 7).  

While not central to this book, some mechanisms were canvassed aimed at 

promoting procedural climate justice including the idea of an international 

commissioner for future generations and reform of UNFCCC procedural rules to 

allow youth climate NGOs greater opportunities to participate in the negotiation 

process on the basis that they are more likely to represent the interests of future 

generations (7.6.1). It was emphasised that it remains unclear whether such 

procedural mechanisms would be successful in delivering substantive justice and 

further research in this area is required. 

National proposals for a future global climate agreement were evaluated against 

the Justice Principles and effectiveness imperative set out in chapter 3. This 

evaluation also used ‘political feasibility’ criteria (following Bosetti and Frankel 

2011) which require a regime to include all major emitters and not cost any 

individual party more than a certain threshold. Following Pickering et al (2013) an 

‘institutional continuity’ criteria was used whereby proposals must build on the 

existing architecture and principles of the UNFCCC. This book does not include a 
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full analysis of political feasibility, the more modest aim was to examine the 

feasibility of substantially meeting the requirements of the Justice Principles and 

effectiveness imperative (chapter 3) in a global climate treaty. 

It is too early in the Durban Platform negotiation process for fully-fledged 

proposals to emerge. However, skeletal proposals made by some countries, and 

proposals made under the Bali mandate, which may well influence future 

proposals were explored (chapter 7). Proposals by China, India and Brazil reflect 

strongly the principles of responsibility for harm and capacity to pay by placing 

mitigation targets exclusively on industrialised countries. However, these 

proposals are problematic in terms of addressing the effectiveness imperative and 

political feasibility criteria, both of which require legally binding commitments on 

major developing countries. A proposal by the EU is stronger in terms of the 

effectiveness and the responsibility for harm principle. The EU is committed to a 

20% reduction in GHGs by 2020 and will raise this to 30% but only if other major 

emitters making comparable emission reductions. The US is yet to make a 

proposal under the Durban mandate. 

Absent from the national proposals were some essential elements required for a 

global climate treaty to achieve intergenerational justice. While the UNFCCC 

contains a reference to sustainable development, this falls short of the required 

commitment to strong sustainability. The latter means that elements of the global 

ecosystem which are not substitutable – including the ongoing stability of the 

global climate – are not traded off against other elements. Also vital, is a 

commitment to a structural reform implementation principle which places an onus 

on policy makers not to delay the structural reforms necessary to ensure the 

protection of the long term interests of future generations while minimising harm to 

the core rights of current generations.  

While these principles do not necessarily need to be embedded in a new climate 

treaty a shared understanding of them is a prerequisite for progress. Indeed, 

international relations literature suggests that no single notion of fairness needs to 

be accepted by all as a prerequisite for agreement (Albin 2001). A compromise 

involving different competing justice elements may be possible. While the exact 
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elements of such a treaty would need to be negotiated, the broad contours of such 

an instrument which meets both the requirements of intergenerational justice and 

political feasibility are identified (7.5.1). Such a treaty would need to include both 

short and long-term national emission reduction targets quantified within an overall 

budget requiring zero emissions by 2050. Such a treaty could meet the 

requirements of political feasibility by placing a cost cap on emission reductions to 

be taken each year by each country, in the short term reflect a grandfathering 

approach combined with capacity to pay, while moving towards equal per capita 

emissions over the long term (Bosetti and Frankel 2011). Larger developing 

countries would take on emissions gradually over time reflecting the principle of 

proportionate responsibility for harm. This would depend on developed countries 

making sharp emission reductions and substantially funding developing country 

emission reductions. Historic emissions would be reflected in the treaty’s funding 

mechanism rather than in the framing of mitigation targets given difficulties with 

measuring historic emissions (Pickering, Vanderheiden and Miller 2012) (7.5.1). 

While human rights provide a strong ethical basis for mitigation action to protect 

future generations, I conclude that an injection of human rights discourse into the 

climate change negotiations could exacerbate existing North-South tensions. 

Thematic Rapporteurs within the UN human rights system (eg on the Right to 

Food) have ensured increased and welcome attention to climate change impacts 

on the enjoyment of particular human rights. However, the creation of a Special 

Rapporteur on climate change is argued to be of limited value (chapter 7). 

The upshot of this analysis is that it is difficult but possible to implement justice 

principles to safeguard the welfare of future generations in a workable global 

treaty. But this will only occur with a shift in the dominant discourses and economic 

interests which underpin them (see below). 

It is important to recall that certain dominant discourses underpinned by powerful 

economic interests explain the weak embodiment of intergenerational justice in 

international climate law. To address substantive intergenerational justice there 

needs to be a shift in the dominant discourses. As a minimum, there needs to be 

urgent internalisation of climate change harms through effective regulation. In 

addition, ethics and justice-based discourses need to become more prominent in 
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climate policy-making. We have seen that high discount rates applied by some 

economists are problematic as they imply that future persons do not have equal 

value with contemporaries (1.8). While economic modelling is important in 

ensuring that governments make informed policy choices in terms of climate 

change mitigation, justice and ethics-based assumptions need to be transparent 

and based on shared values. Crafting strong international law rules to address 

climate change remains a vital task for humanity and the global ecology. Justice 

for future generations depends upon it. Building agreement on what justice means 

in this context is an essential part of this task. Much work remains to be done.   
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