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Managerialism at the United Nations 
Leena Grover

One of the most signi�cant developments in the �eld of transitional justice is the shift from national to

international content creation regarding what constitutes a transitional injustice and how to address

it. This is the story about that shift, how the United Nations (UN) went from observing to supporting

and then managing transitional justice e�orts. This chapter is divided into four parts. First, the UN’s

initial observation of and support for national transitional justice e�orts is summarized. Second, the

shift from national to international content creation in this �eld is traced. It is argued that the UN

achieved this shift through a combination of four techniques: blurring the distinction between hard

and soft international laws; thickening these international norms; asserting the hegemony of these

norms; and assuming the authority to administer them. Third, injustices marginalized by the UN’s

transitional justice regime are �eshed out. It is argued that the UN’s understanding of transitional

justice excludes four overlapping categories of injustices in transitioning societies: distributive

injustices; systemic injustices; “ordinary” criminal injustices; and transitional injustices addressed

through “ordinary” laws or politics. Finally, it is demonstrated that, while signi�cantly increasing its

management of transitions, the UN has nevertheless maintained a narrow and historically contingent

understanding of transitional justice. This combination of administrative expansion and regime

stability has been possible through the UN’s creation of distinct conceptual baskets that neighbor

transitional justice—rule of law, non-recurrence, and addressing the root causes of con�ict—and

allocating interventions in transitioning societies to them.
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Introduction

In the roughly 30-year lifespan of the concept of transitional justice, one of the most signi�cant

developments has been the shift from national to international content creation regarding what constitutes

a transitional injustice and how to address it. This is the story about that shift, how it was achieved, its

consequences for transitioning societies, and how it is perpetuated. It is a story about how the United

Nations (UN) went from observing and supporting transitional justice e�orts to managing them for the

intended bene�t of people in transitioning societies. This chapter is divided into four parts. First, the UN’s

initial observation of and support for national transitional justice e�orts is summarized. Second, the shift

from national to international content creation in this �eld is traced.  It is argued that the UN achieved this

shift through a combination of four techniques: blurring the distinction between hard and soft international

laws; thickening these international norms; asserting the hegemony of these norms; and assuming the

authority to administer them. Third, injustices marginalized by the UN’s transitional justice regime are

�eshed out. It is argued that the UN’s understanding of transitional justice excludes four overlapping

categories of injustices in transitioning societies: distributive injustices; systemic injustices; “ordinary”

criminal injustices; and transitional injustices addressed through “ordinary” laws or politics. Finally, it is

demonstrated that, while signi�cantly increasing its management of transitions, the UN has nevertheless

maintained a narrow and historically contingent understanding of transitional justice. This combination of

administrative expansion and regime stability has been possible through the UN’s creation of distinct

conceptual baskets that neighbor transitional justice—rule of law, non-recurrence, and addressing the root

causes of con�ict—and allocating interventions in transitioning societies to them rather than its

understanding of transitional justice.

1

For this chapter, transitional justice is understood as concerning how a society overcomes a legacy of large-

scale past abuses toward the end of authoritarian rule or con�ict (UN 2010, 2). Also, three caveats are in

order. First, broad trends in the UN’s documentary history of transitional justice are highlighted, relying

primarily on the website of the UN O�ce of the High Commissioner for Human Rights (OHCHR) – the

leading UN body for transitional justice – to identify relevant instruments. Accordingly, di�erences across

UN organs that may exist in how these instruments are used are not examined. Second, the UN

’s �eld practice and any possible divergence between it and o�cial documents falls outside the scope of this

study. Third, the concept of managerialism is used as an analytical category to capture the normative

framework discerned in the documents examined rather than impugn intent on the part of any particular

actor.
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Supporting Transitional Justice

When experts met in 1988, 1992, and 1994 to discuss the transitions they were observing in Latin America

and post-communist Eastern Europe, they contemplated, among other things, the possible role of

international law (Arthur 2009).  In other words, did this legal order in any way regulate the decisions of

newly elected governments to establish truth commissions, open state archives, design reparation schemes,

implement lustration measures, introduce vetting procedures, conduct prosecutions, and accept amnesties

or pardons for some alleged perpetrators of gross human rights violations? The short answer is, not really.

It was agreed that states’ international legal obligations continued to be binding during these transitions,

but their relevance on the ground was limited (Arthur 2009, 352). Politicians were looking more to the

citizenry, local politics, and national laws to assess their options. In fact, at the meeting in 1988, the

answers of Louis Henkin and Theodor Meron to the question of international law’s relevance to the concept

of transitional justice reminded one attendee, Lawrence Weschler of The New Yorker, “of cavemen who rub

sticks of wood together, and a little �re comes up only immediately to die out” (as quoted in Arthur 2009,

352).

2

This is not to say that international law did not play a role in transitions occurring in the 1980s and 1990s.

Indeed, organizations like Amnesty International and Americas Watch (later Human Rights Watch) were

worried about a lack of mandate once the regimes they had criticized fell and were drawn to the concept of

transitional justice as a vehicle for continuing their human rights work (Arthur 2009, 335). More

importantly, families of victims of gross human rights violations invoked human rights to contest national

amnesty laws in Argentina, Brazil, Chile, El Salvador, Guatemala, Peru, and Uruguay (Kritz 1995). In a

watershed ruling, the Inter-American Court of Human Rights held that blanket amnesties for serious

human rights violations are incompatible with the human right to a fair hearing (1988).  These early

interactions between national laws and international human rights ushered in a second structural phase:

international (legal) support for national transitional justice e�orts.

3

Attendees of the meetings requested clari�cation on the relevance of international law for the concept of

transitional justice (Orentlicher 2007, 12). And pursuant to a mandate received by the UN Sub-Commission

on Prevention of Discrimination and Protection of Minorities, UN Special Rapporteurs Louis Joinet and El

Hadji Guissé were tapped to study impunity for human rights violations. The conversion of a structural

inquiry into this limited mandate betrays the extent to which events on the ground shaped the UN’s

understanding of transitional justice (UN 1993, paragraph 91). Already the focus had shifted from

transitional justice to retributive transitional justice. In accordance with the Vienna Declaration and

Programme of Action, “human rights violations” were understood to include all human rights (UN

Commission on Human Rights 1994, preamble). Multi-year studies followed involving numerous meetings

with NGOs and states (Roht-Arriaza 1996, 96). However, the mandate was eventually divided, with Joinet

reporting on impunity for violating civil and political rights, and Guissé reporting on impunity for violating

economic, social, and cultural rights (UN Commission on Human Rights 1996).4

In 1997, Guissé’s mandate concluded with a �nal report (UN Commission on Human Rights 1997a). In 2005,

Joinet’s Principles to Combat Impunity (as revised by Diane Orentlicher) were completed and the UN

Commission on Human Rights encouraged their widespread dissemination (2005b and 2005c, preamble).

Additionally, Theo van Boven was tasked with examining remedies and reparations for gross human rights

violations and, after 15 years of negotiations, revised Basic Principles and Guidelines were adopted by the

UN General Assembly in 2005 (UN General Assembly 2005; UN Commission on Human Rights 1993). In the

adopted resolution, the General Assembly “[r]ecommends that States take the Basic Principles and

Guidelines into account” (2005, paragraph 6).

5

6
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While not legally binding, these soft law instruments  are striking for their detail and the obligations they

attempt to impose on states. Many do not cite hard international legal authorities but are rife with

mandatory language addressing what states “shall” and “must” do, referring to all manner of duties,

rights, and guarantees. For example, although the preamble to the 2005 Principles to Combat Impunity

states that they “are intended as guidelines to assist States in developing e�ective measures for combating

impunity,” they refer to an “inalienable right to know the truth” and a “duty to preserve memory” (UN

Commission on Human Rights 2005b, Principles 2 and 3). While morally intuitive, the legal bases of these

purported rights and the wisdom of always remembering have been contested (Sweeney 2018, 356; Rie�

2016). These soft laws are intended to set the strategic framework for the UN, to aid in the negotiation of

peace agreements, and to be taken into account by states (UN Secretary-General 2004, paragraphs 10–11).

However, the mandatory language they contain arguably blurs the distinction between binding hard

international law and non-binding soft law, as well as law and justice, thereby resulting in a gray area of

international norms. In terms of their process or input legitimacy, all these instruments were drafted by

individual experts as opposed to states in the context of formal multilateral negotiations, with di�ering

levels of transparency (Franck 1990, 17–18). The extent to which their content was informed by

consultations and negotiations with states and other stakeholders also varies, as does the extent to which

they have been formally endorsed by UN organs.

7

In 2004, Secretary-General Ko� Annan consolidated the UN’s understanding of transitional justice in a

report, which acknowledged the legitimate authority of domestic actors to determine transitional injustices

and design responses to them at the national level:

[Transitional justice] comprises the full range of processes and mechanisms associated with a

society’s attempts to come to terms with a legacy of large-scale past abuses, in order to ensure

accountability, serve justice and achieve reconciliation. These may include both judicial and non-

judicial mechanisms, with di�ering levels of international involvement (or none at all) and

individual prosecutions, reparations, truth-seeking, institutional reform, vetting and dismissals,

or a combination thereof.

(UN Secretary-General 2004, paragraph 8)

However, this report continued to blur the line between applicable international law and policy aspirations

�owing from this law. The UN came �rmly down on the side of basing its transitional justice work on

“international norms and standards because these enjoy greater legitimacy than exported national models,

which might not re�ect the best interests or legal needs of the ‘host’ (transitioning) country” (UN

Secretary-General 2004, paragraph 10). Curiously, although the report contains critical re�ections on past

practices of the UN, the Secretary-General did not question whether international actors are ideally suited

to discern and export the scope and content of transitional justice, or whether they too are vulnerable to

re�ecting “more the individual interests or experience of donors and assistance providers” (UN Secretary-

General 2004, paragraph 10).

At the time, the Secretary-General’s report could have been welcomed. It was on its face open to people in

transitioning societies having the option of international involvement in their transitional justice e�orts,

which accords with the origins of the concept, and leads to more meaningful and e�ective outcomes (O�ce

of the High Commissioner for Human Rights 2009, V). This option also respects the rights of internal self-

determination and participation in public a�airs (International Covenant on Civil and Political Rights 1966,

Articles 1(1) and 25(a)). Indeed, it is acknowledged in the report that the international community needs to

encourage “nationally led strategies of assessment and consultation carried out with active and meaningful

participation of national stakeholders” (paragraph 15). Ko� Annan also admitted that transitional justice

raises “as much political questions as technical ones” (paragraph 19) and that it is a “long-term process”

(paragraph 21).
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Perhaps most importantly, Annan emphasized in his report the boundaries rather than the content that

international norms and standards impose on the UN’s transitional justice work:

[F]or example, United Nations tribunals can never allow for capital punishment, United Nations-

endorsed peace agreements can never promise [blanket] amnesties for genocide, war crimes,

crimes against humanity or gross violations of human rights, and, where we are mandated to

undertake executive or judicial functions, United Nations-operated facilities must scrupulously

comply with international standards for human rights in the administration of justice.

(paragraph 21)

Rightly, by addressing the UN’s work and not prescribing particular transitional justice responses for states,

the report did not challenge the authority of actors other than the UN to create content for the �eld. After

all, the UN itself was arguably exercising assumed (re�exive) rather than delegated authority in transitional

justice matters. Rather, it tied its own hands, restricting the situations in which it could provide support and

assistance.

In conclusion, up until 2004, the UN understood transitional justice as a concept whose content was shaped

inter alia by international and non-international actors, as well as by law and politics. In just two years, the

UN’s approach would decisively shift from support to management.

Managing Transitional Justice

In the wake of Ko� Annan’s report, international transitional justice “norms and standards” grew in

breadth and detail, meaning they thickened. This is due in part to his decision in 2006 to make the OHCHR

the leading UN entity for transitional justice (UN Secretary-General’s Policy Committee on the Rule of Law

2006). Today, understandings of transitional justice are informed not only by hard international legal

obligations but also by a dense network of soft laws, including UN principles, resolutions, and reports, as

well as a series of OHCHR technical toolkits (Rule-of-Law for Post-Con�ict States), which are “grounded in

international human rights law and contain lessons learned and best practices from United Nations �eld

operations” (OHCHR 2011, paragraph 5).  In other words, the OHCHR has become the expert UN body in this

�eld, having done transitional justice work in more than 20 countries by 2011 (UN Human Rights Council

2011, 4). Its insightful tools address issues such as how to map the justice sector, conduct national

prosecutions, establish truth commissions, vet public o�cials, and monitor legal systems.

8

9

The UN Human Rights Council has endorsed the expert work of the OHCHR and recognized this thick

approach to transitional justice grounded in international human rights (UN Human Rights Council 2009a,

paragraph 20). Since 2005, the Council has repeatedly emphasized the need for a “comprehensive”

approach to transitional justice in order to “ensure accountability, serve justice, provide remedies to

victims, promote healing and reconciliation, establish independent oversight of the security system and restore

con�dence in the institutions of the State and promote the rule of law in accordance with international human

rights law” (UN Human Rights Council 2012, paragraphs 1 and 7).  In other words, multiple transitional

justice measures are expected to be used and with a view to achieving ends that go beyond the oft-stated

transitional justice goals of accountability, justice, and reconciliation.

10

The perceived legality and legitimacy of international transitional justice “norms and standards” has also

grown among scholars and non-governmental organizations (NGOs), who have encouraged their di�usion.

For example, although no UN body has formally adopted the 2005 Principles to Combat Impunity and they

are intended to serve as “a guideline to assist States in developing e�ective measures for combating

impunity,” a nearly 500-page legal commentary to the principles was published in 2018 (Haldemann and
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Unger). Similarly, although the UN’s soft law instruments in this �eld tend not to delegate to a particular

body the authority to interpret or implement them, the International Center for Transitional Justice (ICTJ),

a leading NGO in the �eld, presses for particular UN mechanisms—like the Human Rights Council and

various human rights treaty bodies—to enforce them through their existing mandates (2011).

In 2006, Annan con�rmed that transitional justice is “consistently integrated” into the UN’s peace

operations, thereby linking the �eld to the organization’s mandate to “maintain international peace and

security” (UN Secretary-General 2006, Summary). He further con�rmed that UN in-country entities, “in

consultation with Member States,” are responsible for ensuring the “application of standards” to

transitional justice activities, and that donors be asked to fund “priority activities in the area concerned”

(paragraph 45). Indeed, the UN’s authority as transitional justice content creator for (consenting) national

takers has gained acceptance.

In concrete terms, the UN has inter alia exported truth and reconciliation commissions to East Timor

pursuant to a UN Transitional Administration regulation, as well as to El Salvador and Guatemala through

peace accords that the UN respectively sponsored and brokered (Stahn 2005, 428–429).  Additionally, the

UN Security Council established international criminal tribunals to try Rwandans and citizens of the former

Yugoslavia for crimes under international law (UN Security Council 1993 and 1994). And pursuant to

bilateral treaties between the UN and Sierra Leone, as well as Cambodia, respectively, hybrid international

criminal tribunals were established in these countries (UN and Sierra Leone 2002; UN and Cambodia 2003).

To be sure, these mechanisms can be seen as positive developments to the extent that they were desired by

and meaningful to citizens in these countries, especially victims, and bene�tted from the expertise and

�nancial resources that the UN is able to marshal in support of them. In 2004, however, the UN Secretary-

General acknowledged that the international community needs to learn from the past imposition of foreign

approaches to transitional justice, possibly hinting that the UN did attempt to exert some in�uence over

these decisions (UN Secretary-General 2004, paragraph 15).

11

In 2010, UN Secretary-General Ban Ki-Moon’s Guidance Note on transitional justice formally shifted

content creation in the �eld of transitional justice such that international actors, legal obligations and

standards (norms and policies) are to drive or determine it. This is evidenced by his narrowed

understanding of transitional justice as compared to Ko� Annan’s 2004 de�nition:

[T]ransitional justice is the full range of processes and mechanisms associated with a society’s

attempt to come to terms with a legacy of large-scale past abuses, in order to ensure

accountability, serve justice and achieve reconciliation… Transitional justice consists of both

judicial and non-judicial processes and mechanisms, including prosecution initiatives, facilitating

initiatives in respect of the right to truth, delivering reparations, institutional reform and national

consultations. Whatever combination is chosen must be in conformity with international legal standards

and obligations.

(UN 2010, 2)12

In this statement, it is possible to discern two critical shifts in the �eld of transitional justice. First, the UN

no longer seeks to constrain its own conduct but projects its authority over the entire �eld, seeking to

constrain the conduct of states. For example, the UN helps to broker peace agreements and in�uences their

content by invoking international legal standards and obligations. In turn, the UN Security Council has

sought to consistently enforce intrastate peace agreements (Fox et al. 2018). By removing the reference to

optionality in the 2004 understanding of transitional justice, international involvement in designing

transitional justice measures seems to be assumed in the 2010 Guidance Note. The second shift is buttressed

by the �rst. States are no longer bound only by international legal obligations but also by international legal

“standards,” which is presumably a reference to norms and policies established by the UN in this �eld
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through soft law instruments. In fact, a guiding principle in the 2010 Note is for the UN to “[s]upport and

actively encourage compliance with international norms and standards when designing and implementing

transitional justice processes and mechanisms” (UN 2010, 2).

In other words, whereas transitional justice began as a concept to describe observed practices that were

determined by national actors, it has become one that is managed by the UN and its partners, “such as

donors, aid agencies, non-governmental organisations, and private foundations” (UN 2010, 7; Anghie and

Chimni 2003, 97). According to Martti Koskenniemi, managerialism is the practice of an institution’s

experts making decisions with a view to achieving an optimal outcome for the assumed bene�ciaries of

those decisions: “Under this view the regular sta� of the institution is responsible only to the managerial

leadership and its performance is assessed by criteria set down by it – criteria only looking for the optimal

result” (2012, 305). Anne Orford’s de�nition of managerialism similarly emphasizes this division between

content creation and reception, as well as the focus on ends over means (2010, 246).

The UN’s managerial approach to transitional justice presupposes three things. First, it assumes that a

rationally optimized result is possible based on best practices and lessons learned, that there are no

fundamentally incompatible legal and policy preferences, as may well be the case within a �eld as contested

and intersubjective as transitional justice (Koskenniemi 2012, 308). To this end, the UN has insisted that, to

be e�ective, transitional justice e�orts “must be grounded in international human rights standards”

(OHCHR 2009, 1; UN Human Rights Council 2009a, paragraph 20 and 2011, Summary). By asserting the

hegemony of a particular body of law in the �eld of transitional justice, the UN seems to be presenting it as

universal (Koskenniemi 2012, 311).

Second, it assumes that there is a need for management. Unlike international regimes that call into question

the adequacy of existing international regimes (Koskenniemi 2012, 315), the international transitional

justice regime seems to challenge the adequacy of national normative orders (e.g., legal and political) to

both identify and address transitional injustices. The UN Secretary-General has remarked that transitioning

societies are “marked by broken institutions, exhausted resources, diminished security, and a distressed

and divided population” (UN 2010, 3). Accordingly, the UN commits itself to the “long-term institutional

capacity of UN �eld presences, transitional administrations and civil society to respond to transitional

justice demands” (UN 2010, 7).

Third, it engages with transitional justice as though it is a technical output, that process is secondary or

insigni�cant, rather than itself potentially transformative (Forst 2017, 8). Indeed, over time, the UN’s

approach to national consultations has shifted from viewing them as an exercise of authority by

transitioning societies (UN Secretary-General 2004, paragraph 17) to an element of good management, as

they lead to more meaningful and e�ective transitional justice outcomes (Lundy and McGovern 2008;

OHCHR 2009; Ramji-Nogales 2010; UN 2010, 9; UN Secretary-General 2004). However, justifying national

consultations as a means to optimize results belongs to expert managerialism, authority that distinguishes

between the ultimate creators of transitional justice content and the recipients of it, between authors and

addressees (Orford 2010, 237–239).

In 2009, the OHCHR expressly linked national consultations for transitional justice to Article 25(1) of the

International Covenant on Civil and Political Rights, which states:

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in

article 2 and without unreasonable restrictions:

(a) To take part in the conduct of public a�airs, directly or through freely chosen representatives.

(International Covenant on Civil and Political Rights 1966; OHCHR 2009)
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Article 25 makes clear that the right to take part in the conduct of public a�airs cannot be “unreasonably

restricted.” It may therefore be asked whether the UN’s transitional justice policies or “standards”

unreasonably restrict this right, whether a state of emergency or necessity exists in these countries, and if

so, what normative signi�cance that might have. For example, is this right reasonably restricted when the

UN Security Council enforces an intrastate peace agreement signed by unelected parties to a con�ict and

that agreement contains UN-negotiated transitional justice measures? More fundamentally, do

international understandings of transitional justice and victimhood reasonably restrict the scope of

national consultations? Does the UN’s assumed involvement in transitional justice e�orts reasonably

restrict the ability of citizens to determine whether they want this involvement? Indeed, the answers to

these questions will likely vary depending on the expressed will of people in transitioning societies.

Portraying international law and UN expertise as (nearly) wholly occupying the �eld of transitional justice

might be understandable in light of a few considerations. First, there is perceived overlap of the UN’s peace

and security mandate in Article 1(1) of the UN Charter with the goals of transitional justice, namely

accountability, justice, and reconciliation (Charter of the United Nations 1945; UN 2010; UN Secretary-

General 2004). The same could be said of its Article 1(3) mandate to “achieve international co-operation in

… promoting and encouraging respect for human rights and for fundamental freedoms.” Second, under

international law, the UN’s mandate is subject to permissive interpretation, meaning its involvement in an

activity is deemed permissible if not explicitly prohibited in the UN Charter and if considered necessary for

ful�lling an express mandate therein.  Third, transitioning societies face a real risk of sliding back into

con�ict or illiberal politics, making UN engagement buttressed by international law appealing and sensible

(Collier et al. 2003, 84).  Fourth, hegemony is an intuitive construct given that there are at least four

international legal regimes that constrain states’ transitional justice options—international human rights

law, international humanitarian law, international criminal law, and international refugee law (UN 2010, 3;

UN Secretary-General 2004, 5). And �fth, UN o�cials have undoubtedly amassed relevant comparative

expertise in light of their work in transitioning societies. Perhaps for some or all of these reasons, the UN

Human Rights Council in 2012 stated that it welcomes “the activities of the United Nations, including

through its �eld presences, in assisting States to design, establish and implement transitional justice

mechanisms … as well as its conceptual and analytical work on transitional justice” (UN Human Rights

Council 2012, paragraphs 2–3).

13

14

However, such managerialism and hegemony mask the speci�c normativity of the UN’s approach and that

of international legal standards more generally. By using the language of international law to advance policy

preferences, the transitional justice vocabulary that has emerged falsely expresses itself as content neutral

rather than normative, as true rather than a regime (Koskenniemi 2012, 313). There is also a lack of

consensus that international law can wholly occupy the �eld of transitional justice. As discussed below,

measures not recognized by international law can also contribute to transitional justice. Further, a

hegemonic approach to transitional justice is prone to experts assuming that their preferences are the same

as others (Koskenniemi 2012, 318). For example, many truth commissions have been established with the

same (or similar) mandate and design features, which is likely due to the expertise of those involved in their

creation (Stahn 2001, 953–955). Consequently, the UN’s East Timor Truth and Reconciliation Commission

focused on con�ict resolution and not on re-establishing a democratic system, which was also important to

the local population (Stahn 2001, 957). At the same time, UN o�cials and experts are currently not

accountable to local populations and may even be considered illegitimate by them (McEvoy 2007, 424).
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Marginalized Injustices

In recent years, the UN has assumed the administration of transitional justice by, among other things,

asserting international law’s hegemony and its own comparative expertise in this �eld. The UN’s

managerial approach excludes non-international legal orders and denies the relevance of politics to this

�eld. Furthermore, as discussed elsewhere (Grover 2019, section 3.1), the UN has developed a speci�c

understanding of transitional justice: it is “by de�nition exceptional and of limited duration” (UN 2010, 6),

ideally retributive, focused on international criminal prosecutions for the violation of civil and political

rights, and backward looking.

If transitional justice responses are “by de�nition” exceptional and of limited duration, then this

descriptive requirement supplants any purposive or functional approach that might be taken to designing

and discerning transitional justice measures that expressly aim to or in fact respond to large-scale past

abuses. Instead, the UN’s understanding of transitional justice becomes frozen, re�ecting the earliest

observed transitional justice practices—truth commissions, trials for crimes under international law,

vetting procedures, reparations programs, and so on. But why should citizens in countries emerging from

con�ict or repressive rule today be bound by these nationally and historically contingent understandings of

transitional justice? The UN’s narrow understanding of transitional justice can also undermine

international law’s universality, the conditions it establishes for multiple actors to pursue multiple

purposes without requiring their endorsement of any of them (Koskenniemi 2007, 2). Indeed, the UN’s

hierarchy of interests in this �eld—with retributive justice for the violation of civil and political rights at the

apex—evidences regime formation and its non-neutrality (Koskenniemi 2012, 320). In light of the UN’s

understanding of transitional injustices and responses to them, what implications does this regime have for

transitioning societies?

Scholars have identi�ed four overlapping categories of injustices amounting to large-scale past abuses that

confront transitioning societies and have been marginalized over the years: (i) distributive injustices that

cannot be fully addressed by exceptional short-term initiatives; (ii) systemic or structural injustices, and

their legacies, for which there is no direct perpetrator; (iii) “ordinary” criminal injustices, including some

that spike in the early phases of a transition; and (iv) transitional injustices that are addressed through

“ordinary” laws or politics. These marginalized categories of injustices powerfully illuminate the non-

neutrality of the UN’s transitional justice regime. Its hierarchy of strategic interests leads to prioritizing

civil and political rights over economic and social rights, individual culpability over systemic

discrimination, crimes under international law over ordinary crimes, law over politics, and exceptional

short-term backward-looking justice over ordinary long-term forward-looking justice to address large-

scale past abuses.

The �rst category concerns distributive injustices that pre-date authoritarian rule or con�ict, are

perpetuated by them, and are often prioritized by victims over international conceptions of transitional

justice. For example, empirical research carried out in Nepal, Kenya, Uganda, and the Democratic Republic

of the Congo illustrates the prioritization of distributive justice, basic survival, and security over retributive

justice.  However, transitional justice mechanisms such as truth commissions often lack the mandate,

funding, time, and expertise to design wide-reaching policies of social and economic reform (Cavallaro and

Albuja 2008). As for reparations, of the 84 transitions that have occurred between 1970 and 2004, only 14

implemented such programs (Waldorf 2012, 177).

15

The second category covers discrimination against particular groups or communities, resulting in social

injustices and patterns of structural violence (Galtung 1969). For example, Rama Mani recalls e�orts to

culturally destroy various First Nations groups and Indigenous Peoples, the totality of apartheid’s

humiliations for Black South Africans, policies that contributed to the genocides in Rwanda and Burundi,
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and Hindu upper-caste domination in Nepal to the detriment of lower castes and Buddhists (2008, 254–

255; Uvin 1998). Insu�cient attention has been paid to structural violence in the �eld of transitional justice

(Nevins 2003). And even on the rare occasion that attention is paid, redress remains a huge challenge. For

example, the South African Truth and Reconciliation Commission recommended a “White tax” to

acknowledge the racial structure of apartheid that �nancially privileged White South Africans for hundreds

of years (Nesiah 2016, 794). Although a�rmative action programs are in place, this recommendation was

not implemented.

The third category includes, but is not limited to, war economies of corruption and exploitation. These

practices rob transitioning societies of natural, mineral, and �nancial resources that are essential to their

post-con�ict development. And individuals implicated in these practices may become post-transition

leaders with con�icts of interest that compromise their ability to negotiate and lead a transition. Although

Sierra Leone decided that blood diamond pro�ts should be used to pay reparations to victims of the con�ict,

and Liberia’s Truth and Reconciliation Commission was mandated to investigate economic crimes, these

examples are the exception rather than the rule. Moreover, these general measures are not a substitute for

addressing the most basic security concerns of people in transitioning societies.

The fourth category points to the underexamined role inter alia of constitutional law, legislation, and

politics in contributing to transitional justice. For example, victims of apartheid attempted to challenge the

amnesty provision in South Africa’s interim (temporary) constitution.  In upholding the provision, the

Constitutional Court of South Africa weighed the victims’ claims for justice against the constitution’s role as

a “bridge” to peace and reconciliation. Indeed, transitional justice has been theorized as a social contract,

an idea that also underpins modern constitutionalism (de Grei� 2010, 18). As for ordinary legislation, it is

necessary for regulating key public sector goods that may need to be de-weaponized, such as education,

media, elections, and security.

16

In terms of politics, it is helpful to consider just one example of how even a small political transitional

justice measure can be transformative for its participants. In the summer of 2016, the Colombian

government announced that a settlement of demobilized FARC rebels would be established in La Paz, a town

that had been terrorized by FARC �ghters during the civil war and whose mayor was gunned down in 1997.

In October 2016, following a national referendum on the peace agreement with FARC, in which the “no”

vote won by a narrow margin, a public meeting was convened in La Paz to air grievances.

[H]undreds gathered in a municipal park, as church leaders, politicians and rebel leaders discussed

the [peace] deal. Victims took the microphone and told of their loved ones who were killed during

the war. Mr. Altamiranda [the FARC commander in La Paz] gave a public apology for the rebels’

crimes. The events managed to move leaders like Sol Marina Torres, 39, a member of the

Democratic Center, the right-wing party that led the campaign against the [peace] deal and its

continuing e�orts to scuttle it. Ms. Torres decided to … support the guerrilla presence in her town,

saying there was no choice but to make peace.

(Casey 2017)

This example illustrates how the current international transitional justice regime excludes or does not fully

see the political dimension of the �eld by assuming that transitional justice, being exceptional, must

therefore be large in scale.

In sum, the UN transitional justice regime’s non-neutrality is brought into sharp relief by contemplating

the injustices it fails to capture. As Koskenniemi observes: “the brilliance of a hegemonic regime based on

‘true’ technical language is that it does not present itself as a regime at all” (2012, 313).
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Expanded UN Management of Transitioning Societies

Over time, the UN has expanded its work in transitioning societies in terms of jurisdiction, subject matter,

and constituencies. Does this mean that the UN’s transitional justice regime has expanded to capture

greater normative content? With a couple of exceptions, the answer is no. Rather, this expansion has

occurred by creating and allocating this work to three conceptual baskets that neighbor but remain distinct

from transitional justice: the rule of law, the goal of non-recurrence, and the root causes of con�ict. It is not

clear why these distinctions were created but they do facilitate an expanded role for the UN in managing

transitions while at the same time maintaining a narrow understanding of transitional justice.

In 2004, the UN Secretary-General decisively linked transitional justice to the rule of law. His report can be

traced to a UN Security Council meeting at the ministerial level at which the role of the UN in “establishing

justice and the rule of law in post-con�ict societies” was discussed (UN Secretary-General 2004, paragraph

1). Ko� Annan’s report followed and it o�ers the following examples of the UN’s rule of law work in

transitioning societies:

[S]trengthen domestic law enforcement and justice institutions, facilitate national consultations

on justice reform, coordinate international rule of law assistance, monitor and report on court

proceedings, train national justice sector o�cials, support local judicial reform bodies and advise

host country rule of law institutions. Our operations have helped national actors vet and select

national police, judges and prosecutors, draft new constitutions, revise legislation, inform and

educate the public, develop ombudsman institutions and human rights commissions, strengthen

associations of criminal defence lawyers, establish legal aid, set up legal-training institutes and

build the capacity of civil society to monitor the justice sector.

(paragraph 12)

Annan goes on to add that, in terms of transitional justice measures, “[p]eace missions have also helped

host countries to address past human rights abuses by establishing tribunals, truth and reconciliation

mechanisms and victim reparation programmes” (paragraph 12). What is striking when one juxtaposes the

UN’s rule of law work and its transitional justice work is that the former is overtly ordinary, long term, and

looks forward, whereas the latter is exceptional, time-limited, and looks backward. However, it is not at all

clear why transitional justice, addressing past large-scale abuses, cannot also be pursued through ordinary,

long-term, and forward-looking measures. Nevertheless, the distinction between these two concepts has

for the most part remained (even if rhetorically blurred on occasion), while continuing to be closely linked

to one another in UN instruments. In fact, between 2004 and 2011, the UN Security Council referred to the

rule of law and transitional justice in more than 160 resolutions (2011, paragraph 10).

The goal of non-recurrence has also served as a useful concept for expanding the UN’s work in transitioning

societies without altering its transitional justice regime. Non-recurrence is a goal of transitional justice that

�rst appears in Joinet’s 1997 Principles to Combat Impunity and is described as follows:

The State shall take appropriate measures to ensure that the victims do not again have to endure

violations which harm their dignity. Priority consideration shall be given to:

a. Measures to disband parastatal armed groups;

b. Measures repealing emergency provisions, legislative or otherwise, which are conducive to violations;

c. Administrative or other measures against State o�cials implicated in gross human rights violations.

(UN Commission on Human Rights 1997b, Principle 37)
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Initially then, the goal of non-recurrence called on transitioning states to consider disbanding non-state

armed forces, repealing o�ending legislation, abolishing emergency courts, and removing o�enders from

o�cial posts (UN Commission on Human Rights 1997b, Principles 37–41). Over time, however, the goal of

non-recurrence has expanded to require state action and more of it. Today, the goal of non-recurrence

imposes duties on transitioning states to reform national laws and institutions: “Legislative measures

necessary to ensure protection of human rights and to safeguard democratic institutions and processes must be

enacted” (UN Commission on Human Rights 2005b, Principle 38).  Monitoring this work is inter alia the

Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees of Non-Recurrence (UN

Human Rights Council 2009b).

17

18

Like the concept of the rule of law, the goal of non-recurrence has normatively supported the UN’s long-

term, national, and forward-looking institutional reform work in transitioning societies (OHCHR 2011). In

2014, the OHCHR succinctly described the relationship between transitional justice and the goal of non-

recurrence as follows:

Guarantees of non-repetition are essential to combat impunity for violations of human rights and

humanitarian law and to e�ectively tackle the root causes of con�ict and repression. While they are

a form of reparation, they ful�l other aims such as preventing such violations from happening

again. They are also forward-looking as they bene�t society as a whole, and not only victims. In

the context of transitional justice, institutional reform refers to guarantees of non-repetition

aimed at reforming State structures and institutions that facilitated or promoted such violations.

(OHCHR 2014, 44)

This passage sheds more light on the UN’s understanding of transitional justice. To the extent that a

measure bene�ts more than victims of large-scale past abuses, it is not regarded as falling within the core

meaning of transitional justice. This approach therefore excludes laws of general application even if the

impetus for their enactment was large-scale past abuses. Such legislation, however—consider for example

the landmark American Civil Rights Act of 1964—can be an important response to structural injustices and,

given the intention of their drafters, should arguably be regarded as constituting a transitional justice

response.

The goal of non-recurrence is also linked to addressing the “root causes” of past abuses, a third concept

invoked by the UN to expand its work in transitioning societies. In his 2010 Guidance Note, the UN

Secretary-General strongly advocated that transitional justice “processes and mechanisms take account of

the root causes of con�ict and repressive rule, and address violations of all rights, including economic,

social and cultural rights” (UN 2010, 7 and 10). Prior to this, the 2005 Pinheiro Principles on Housing

Property Restitution for Refugees and Displaced Persons were perhaps the most signi�cant transitional

justice instrument addressing violations of these rights (UN Commission on Human Rights 2005a).

Endorsed by the UN Sub-Commission on the Promotion and Protection of Human Rights, they were the

product of seven years of consultations with experts and stakeholders, as well as a comparative study of

national restitution policies and practices. The Principles contain best practices and carefully distinguish

between mandatory international legal obligations on the one hand, and recommended policies or best

practices on the other.

The Guidance Note contains several recommendations for addressing economic, social, and cultural

violations, including inter alia through national criminal laws, policies and protective rights legislation (UN

2010, 10). In this way, the Note implicitly acknowledges that politics and ordinary laws can and do fall

within the purview of transitional justice. In 2014, however, the OHCHR changed course in its report on

transitional justice and its relationship to economic, social, and cultural rights (2014, 44). It considered the

potential of exceptional and time-limited transitional justice mechanisms to address violations of these
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rights (e.g., truth commissions, judicial and quasi-judicial proceedings, reparations), obstacles to these,

and how to determine which rights violations fall within the scope of transitional justice (2014, 44). In the

report, consideration is not given to how ordinary, long-term, and forward-looking national laws and

policies can address such violations. In fact, the report considers how institutional reform can address the

root causes of con�ict but it makes clear that this inquiry falls under the goal of non-recurrence rather than

transitional justice proper (2014, 44).

As the UN expands its work in transitioning societies while attempting to distinguish conceptually

transitional justice from national legal and political reforms, it becomes increasingly di�cult to justify the

UN’s authority to expertly manage this �eld and assert international law’s hegemony within it. How can one

so neatly compartmentalize reforms as relevant to the rule of law, the goal of non-recurrence, and the root

causes of con�ict, but not to transitional justice proper? Who can legitimately and authoritatively determine

what a transitional justice response is, what falls within and outside of these boundaries? Ironically, by

creating neighboring conceptual baskets, the UN is able to advance an understanding of transitional justice

that is less rife with normative contestation than if they did not exist. If national institutional, legislative,

and policy reforms were placed in the transitional justice basket, it would be much harder to maintain the

hierarchy of interests informing the UN’s core understanding of this concept.

In addition to these conceptual developments, the UN has expanded the contexts in which its transitional

justice work is done. In the Secretary-General’s 2010 Guidance Note, it is recommended that the UN’s

transitional justice activities should extend to peace processes and be coordinated with disarmament,

demobilization, and reintegration e�orts (UN 2010). The Note also strongly recommends that transitional

justice initiatives better protect particular constituencies, namely women and children (UN 2010, 4–5). The

result of these recommendations is soft law instruments that focus on women and children in the context of

transitional justice. For example, the UN has acknowledged the importance of legislation enacted in

Colombia, Nepal, Rwanda, Sierra Leone, and Uganda to address women’s security with respect to violence,

as well as issues concerning their families, property, and land tenure (UN Security Council 2011, paragraph

43). This includes judicial, security sector, and institutional reform, as well as the enactment of legislation

that better protects women and children from con�ict-related violence and human rights violations (UN

2010, paragraph 2). As well, UNICEF has studied the experiences of children in transitional justice processes

and started to articulate principles that could guide child-sensitive approaches to transitional justice in the

future (Roseman et al. 2010). In its normative work to protect particularly vulnerable segments of society,

therefore, the UN has on occasion implicitly admitted the relevance of ordinary national laws and policies to

the �eld of transitional justice.

Overall, however, the UN’s work in transitioning societies has expanded while retaining a narrow and

historically contingent understanding of transitional justice. This phenomenon evidences the UN’s

continued management of transitional justice in that regime expansion rests on its own authority—its

experts and good o�ces—which is a major constraint.
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Conclusion

At the 1988 meeting on transitional justice, Louis Henkin and Theodor Meron were at a loss as to the

relevance of international law to the concept of transitional justice, rubbing sticks of wood together in vain.

Today, it is di�cult to conceive of transitional justice without reference to the thick normative framework

established by the UN and embedded in international law. To be sure, this regime has made many positive

contributions to transitioning societies, supporting justice initiatives that would perhaps not be possible

otherwise owing inter alia to legal barriers, insu�cient resources or a lack of political will. At the same time

though, this regime limits citizens’ transitional justice options, instrumentalizes their participation in it,

and fails to capture transitional injustices and responses that fall outside it. This regime also re�ects a

particular understanding of transitional justice that diminishes the role of national legal and political orders

and assumes the need for international involvement in a normative sense, implicitly regarding

transitioning societies and its members as unable or unwilling to conceive of transitional justice themselves

(UN 2010). In recent years, the UN has expanded its work in transitioning societies while its understanding

of transitional justice has, for the most part, stayed the same. This has been possible by creating distinct

concepts that neighbor transitional justice and allocating additional work to them. The UN’s authority to

create these distinctions and their normative soundness are questionable, seeming to a�rm the

institution’s managerial approach to the �eld. Indeed, “[i]f there is frustration with the managerial politics

of the West, it has at least something to do with the way it denies individual growth through participation in

the formation of collective destinies” (Koskenniemi 2012, 315).

Authorʼs Note

This chapter draws on another article (Grover 2019), portions of which are reprinted here with the

permission of Brill Publishers.
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Notes

1 I use the term field absent quotation marks. This is a stylistic rather than substantive choice. I bracket the question
whether transitional justice is a field in order to explore content creation by the UN. However, the insights gained in this
study do shed light on the normative uncertainty pervading this “field.” See Bell 2009.

2 Conference, “Punishment or Pardon?”, Aspen Institute, Queenstown, Maryland, USA, November 4–6, 1988; Conference,
“Justice in Times of Transition,” Charter 77 Foundation, Salzburg, Austria, March 7–10, 1992; Conference, “Dealing with the
Past,” Institute for a Democratic Alternative for South Africa, Somerset West, South Africa, February 25–27 1994.

3 Inter-American Court of Human Rights 1988. Velásquez Rodriguez v. Honduras, Case 7920, Ser. C., No. 4, IACHR 35, OEA/ser.
L/V/III.19 Doc. 13. Victims of gross human rights violations during dictatorial rule mobilized against amnesties in the
1980s, regarding them as guarantees of immunity. However, NGOs, human rights advocates, legal experts and sometimes
the democratic opposition in countries like Brazil and Uruguay supported amnesties in the 1970s for political prisoners
imprisoned during dictatorial rule. See Binder 2011 and Mallinder 2008.

4 According to Guissé, this occurred owing to “di�iculties of liaison between the two authors and in order to facilitate the
treatment of the question”: UN Commission of Human Rights 1996.

5 Importantly, the UN Commission on Human Rights did not formally a�irm the Joinet/Orentlicher Principles, nor did it
forward them to the UN General Assembly for adoption. Instead it “takes note of them with appreciation”: 2005, preamble.

6 Emphasis in original.

7 So� laws are not legally binding, although they can attract compliance. They case be usefully understood as lying along a
spectrum with three axes that measure the extent to which they assert obligations for their addressees (usually states),
their linguistic precision and their delegation of authority to interpret and implement their content: Abbott and Snidal
2000, 422.

8 The main instruments are available on the website of the OHCHR:
http://www.ohchr.org/EN/Issues/TruthJusticeReparation/Pages/InternationalInstruments.aspx. To fully appreciate the
breadth and depth of the UNʼs work in this area, see UN Secretary-General 2006.

9 On the ground, the OHCHRʼs transitional justice work has been summarized as follows:

The O�ice of the High Commissioner has been supporting transitional justice programs in more than 20
countries worldwide, including engaging in the design and implementation of inclusive national consultations;
supporting the establishment of truth-seeking processes, judicial accountability mechanisms, and reparations
programs; enhancing institutional reform; and ensuring that human rights and transitional justice
considerations are reflected in peace agreements. OHCHR provides dedicated transitional justice programs at
the country level; conceptual and policy support at headquarters; and partnerships with multiple actors,
including national authorities, national human rights institutions, civil society and other United Nations
departments and agencies
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(UN Human Rights Council 2011, 4).

10 Emphasis added. See also UN Human Rights Council 2005, paragraphs 1–2; UN Human Rights Council 2009a, paragraph 4.

11 A hybrid international criminal tribunal was also established in East Timor pursuant to a UN Transitional Administration
regulation.

12 Emphasis added.

13 International Court of Justice 1949. Reparations for Injuries Su�ered in the Service of the United Nations, Advisory Opinion,
ICJ Rep 1949, 174.

14 In the first five years post-conflict, there is a 44 percent risk that hard won peace will give way to a resumption of violence,
and a 32 percent risk that this will occur within the next five years. See also Collier and Hoe�ler 2004.

15 For a short summary of the empirical research, see Waldorf 2012, 175 (including cited materials).

16 Constitutional Court of South Africa 1996. Peopleʼs Organization (AZAPO) v. The President of the Republic of South Africa,
1996(4) SALR 671, paragraphs 4, 9, and 22. See also European Court of Human Rights 2009. Case of Sejdic and Finci v.
Bosnia and Herzegovina, Judgment, Application Nos. 27996/06 and 34836/06, December 22, 2009. The Court held that the
prohibition against discrimination is violated by the ethnically based representation provisions in the Constitution for
Bosnia and Herzegovina, which was dra�ed as part of the Dayton Accords. However, it refrained from deciding whether
preserving peace is a reasonable justification for retaining some form of this arrangement.

17 Emphasis added. The UN Secretary-General echoes this positive legal duty (2004, 2), as does the Council of the European
Union (2015, 20). See also Hesse and Post 1999.

18 The first Special Rapporteur was Pablo de Grei�, Director of Research at the ICTJ.

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/51233/chapter/437307996 by Tilburg U
niversity user on 08 August 2024


