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Proportionality in Modern Regulatory
States Confused about Priorities.
Judges Like, but do not Comply
with Academic Doctrines

PAUL DE HERT

In Germany, the professor is God: in England, the judge is God.!

A doctrine ... is a way of dealing with problems across a range of problems ... The
overall picture in each jurisdiction is, I believe, a messy blend of cases in which judges
employ a loose form of structured proportionality analysis and an equally loose version
of categorical reasoning.’

The first model, described in this way, has great plausibility, and most laymen and
lawyers, I think, would respond to it warmly. The metaphor of balancing the public
interest against personal claims is established in our political and judicial rhetoric, and
this metaphor gives the model both familiarity and appeal. Nevertheless, the first model
is a false one, certainly in the case of rights generally regarded as important, and the
metaphor is the heart of its error.?

I. Proportionality and Europe’s Expert-Driven
Paternalism (Introduction)?

Academics approach cases not bottom-up from the facts, but top-down from the
law. This allows them to offer the judiciary a bigger picture of the law, to position a

'L Goff, The Search for Principle (Maccabean Lecture, 1983), reprinted in W Swadling and G Jones
(eds), The Search for Principle: Essays in Honour of Lord Goff of Chieveley (Oxford University Press,
1999) 327.

2M Tushnet, ‘Is There a Doctrine of Proportionality in Asia (or Anywhere)?” in P Yap (ed),
Proportionality in Asia (Cambridge University Press, 2020) 269-83.

3R Dworkin, Taking Rights Seriously (Harvard University Press, 1977) 198.

*This contribution is written as part of the iBOF project ‘Future-proofing human rights. Developing
thicker forms of accountability’ The author thanks the editors and Barbara da Rosa Lazarotto (LSTS,
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particular case and to offer critiques of past decisions. But are they right to insist on
structured testing of state limitations to human rights? A critical investigation of
dominant narratives on the priority of rights in Europe and its commitment to the
rule of law tradition, mixed with legal and political theory (incorporating authors
like Ronald Dworkin, Kai Moller, Alasdair MacIntyre and Jens Meierhenrich),
shows how an appearance of structured testing ‘fits’ an historical tradition of pater-
nalism and managerialism, and related values of foreseeability. Using the expert
language of (structured) proportionality offers advantages for the judiciary, but in
practice the courts give themselves leeway when applying it.

The doctrine of proportionality in the wide sense is the name given to the set
of tests used to establish whether a limitation of rights is justifiable. Proportionate
limitations of rights are justifiable; disproportionate ones are not. Academics
present a more elaborated version of the doctrine. Following their account, propor-
tionality requires answers about rights limitations by states: that state measures
pursue a legitimate objective and can be rationally related to this objective; that
they are necessary in the sense that there must be no less restrictive but equally
effective alternative, and that a balancing exercise demonstrates that the impor-
tance of the state interest invoked outweighs the seriousness of the restriction of
the rights of the individual.

This chapter assesses the proportionality principle in European case law and
legal thought. The focus is on the different interpretations of the principle in
courts as opposed to those defended in literature, mainly by those who work in
the slipstream of Robert Alexy. The chapter prioritises a judicial perspective over
an academic one when assessing proportionality. It leans towards an inductive
approach and shows that courts often lack a strict structure in their legal reason-
ing. Academic literature suggests a fully matured doctrine with a structured test
that is applied quasi-systematically by courts with only small variations. But the
formulation in literature of the components of the test is often more normative
than descriptive. Judgments that do not deal with the proportionality test in a
structured way are abundant but disregarded by scholars as poorly motivated.

A broad historical approach is proposed as a background for a deeper under-
standing of the rise and pretended use of the principle in Europe. The argument is
structured as follows. It begins by discussing the European struggles with giving
clear priority to rights (section IL.A). Rights in Europe are prima facie trumps
(section IL.B), in line with a tradition of paternalism and priority of the modern state
where experts with expert-language become central characters (section II.C-D).
The use of proportionality hints is a way for judges to secure recognition as experts
(section V.C) and to play a role of peacemaking or truce-keeping in a world without
shared first moral principles (section VI.)

Vrije Universiteit Brussels), Dr Mritunjay Kumar (Centre for Comparative Public Law, Himachal
Pradesh National Law University, Shimla, India) and César Augusto Fontanillo Lépez (CITIP KU
Leuven) for comments.
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The traditional story about the role of World War II as a transition point
towards societies based on the rule of law and the priority of rights, with judicial
review of laws by courts (section III.A-B) and strong review by the two European
Courts (section III.C-section IV.AB) is not downplayed. Rather, it is situated in a
historical tradition of bureaucratic states that conceive individuals as independ-
ent rational beings, prescribing their moral standpoint to themselves, but also as
anomic products of circumstances whose happiness must be contrived for them.®
The analysis voices a seldom-heard message about a European tradition on the
Continent (the countries of Europe except for Great Britain and Ireland) of state
managerialism and paternalism. This tradition retarded the transition away from
authoritarian rule and interfered with transitions to democracy and the rule of
law. At the same time, it created the conditions for the emergence of the welfare
state in the late nineteenth century. State dirigisme - so integral to the German
idea of freedom - is anathema to the Anglo-American way of thinking about the
relationship between the state and the individual. The reception of these ideas
in Continental Europe was made from a paternalistic and managerial stance. It
explains the absence of any European ideal of human rights as trump cards and
warrants a cautious understanding of the European post-World War II move
towards the priority of rights and proportionality (section VI.C).

The chapter looks at the historical roots of proportionality in court (section IV.D)
and its interpretations by CJEU) (section IV.A-B). The supposed adherence of
judges in general to the test is but one of the myths surrounding the test that
prevent a clear vision (section IV.D). Inspired by proportionality scholars, textual
analysis of the way in which rights are formulated is downplayed to address a
broader range of values and interests, making no attempt to bring them into a
systematic relationship. Rights lose their assumed priority status and are opened
to balancing with other interests. The insistence on balancing is quasi-religious
and the idea of categoric reasoning is extruded. But drift sand - antipode of legal
certainty and predictability - has its limits. Hidden behind the balancing rhetoric,
judges often implicitly reintroduce categorical reasoning, sometimes in ways that
undermine the pretended functions of the test (section V.A-C). It is a broad test,
and the components invite reasoned analysis. But its openness to a broad range of
considerations allows judges to bring in openly or below the level of conscious-
ness categorical preferences that are often state-friendly, but not faithful to the
idea of balancing that is respectful of all interests at stake (sections V.B and VI).

Poorly rooted, easily captured, one is amazed to note how many ‘technicali-
ties of the test’ (burden of proof, nature of the interest (any state interest?) to limit
rights; relationship with levels of scrutiny) remain vague when compared with the
US doctrine on testing and scrutiny (section V.B).

The priority of rights and the idea of preserving the constitution through the
judiciary is only half of the truth, the other half being cautiousness and judicial

° A Maclntyre, After Virtue (University of Notre Dame Press, 2007) 228.
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restraint, and deference to step on the seat of the legislator and reluctance to over-
rule state laws and actions based on human or constitutional rights (section V.B).
The proportionality inquiry, starting from the premise that it is frequently justifi-
able to infringe, or to interfere, with these rights, is perfectly compatible with a
culture of state managerialism and enlightened paternalism. So, what are academ-
ics supposed to do (section VI.)? Advocate more structured testing to enhance
human rights accountability? American concepts such as ‘constitutional generos-
ity’ and the introduction of various levels of scrutiny (strict scrutiny; intermediate
scrutiny; and rational basis scrutiny) in the legal practice of courts are discussed.
The author does not necessarily subscribe to the former, but the latter might clear
the (political) air in which the courts operate and lessen academically fueled
expectations about proportionality testing in Europe.

II. Societies without Priorities

A. European Fundamental Rights as Trump Cards?
(Ronald Dworkin)

Dworkin is famously known for his metaphor of human rights as trumps. These
rights are overriding demands by individuals to society and states for respect for
them and their positions. Rights constrain governmental use of its power. Human
rights have a high moral status and should trump simple state policies. Even if the
community were better off by violating rights, it must not do s0.% Kai Méller has
recently brought together all Dworkins writings on the topic and distinguished
older and more recent writings. In the older writings (of the 1970s) rights were based
on a liberal conception of equality and, once recognised, were considered funda-
mental and in need of strong protection. In Méller’s understanding of Dworkin’s
Taking Rights Seriously-era, rights are presented by Dworkin in a more absolute
way: rights categorically trump any interest advanced by the state that clashes with
them to combat excessive utilitarianist thinking.” A subtlety is lost when the trump

6R Dworkin, Taking Rights Seriously (Harvard University Press, 1977) 199: if rights make sense at
all then the invasion of a relatively important right must be a very serious matter. It means treating a
man as less than a man, or as less worthy of concern than other men. The institution of rights rest on the
conviction that this is a grave injustice, and that it is worth paying the incremental cost in social policy
or efficiency that is necessary to prevent it

7 Later writings (R Dworkin, Law’s Empire (Hart Publishing, 1998); R Dworkin, Justice for Hedgehogs
(Belknap Press, 2013)) go deeper into the structure of rights and bring us a more familiar theory of
rights based on human dignity. K Méller, ‘Dworkin’s Theory of Rights in the Age of Proportionality’
(2018) 12 The Law and Ethics of Human Rights 281, 287. It would bring us too far to comment on Moller’s
characterisation of Dworkin’s work. In Taking Rights Seriously Dworkin identifies equal concern and
respect as a source of human rights, although human dignity is also mentioned as a possible candidate
(198). The emphasis of human dignity will grow in time with Justice for Hedgehogs celebrating dignity
the essential core of living well. This shift has no impact on Dworkin’s view that the requirement that
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metaphor is taking as an absolute. Dworkin accepts utilitarian-based policies by
the states but does not believe that elections alone will be sufficient to orient and
frame these policies. Voting based on external preferences might greenlight poli-
cies that threaten minority views.® A society respectful of rights will therefore
recognise that rights must be sufficiently strong to withhold (only these) utilitarian
policies that infringe rights. Balancing between the rights of the individual and the
demands of the society at large, Dworkin stresses with insistence, is not the way to
uphold fundamental rights. Balancing must only be done when there is a conflict
of rights between individual. In all other cases — where the individual faces the
government — it should be avoided since it relies on a confusion of society’s rights
with the rights of members of society.” In reality governments do not represent the
rights of the members of a society, but solely their own governmental interest. In
these cases, a system of law must work not with balancing, but with proper, recog-
nised grounds limiting a right that recognises the importance of rights and only
allows limitations in cases of emergency (such as to prevent a catastrophe), clear
and substantial risk, and clear and major benefit.!?

European human rights law knows very few absolute rights (see below) and
the formulation of most rights does not suggest any ‘strong’ adherence in the
sense of Dworkin’s theory. With regard to rights such as communication, privacy
and freedom of expression, this is made clear in the text of the 1950 European
Convention on Human Rights (ECHR), where rights are most often followed by
specific or more generic formulated exception or limitation grounds.!! Article 8
ECHR, for example, proclaims the right of every person to respect for ‘his private
and family life, his home and his correspondence, but provides for a system of
restrictions if these are ‘prescribed by law’, ‘necessary in a democratic society’ and
pursue a legitimate aim.!2

political rights recognised in a society should be ‘strong’ to protect minoritarian views against utilitar-
ian policies. Dworkin does not consider strong rights as absolutes (that would be against his general
theory) but favours strict scrutiny along the lines of the doctrine of levels of scrutiny developed by the
Supreme Court (see below).

80n utilitarianism as a theory respectful of liberal equality and the phenomenon of external prefer-
ences, Dworkin, Taking Rights Seriously (ibid) 235, 358.

°‘Balancing is appropriate when the Government must choose between competing claims of right —
between the Southerner’s claim to freedom of association, for example, and the black man’s claim to an
equal education. Then the government can do nothing but estimate the merits of the competing claims,
and act on its estimate. The first model assumes that the ‘right’ of the majority is a competing right that
must be balanced in this way; but that, as I argued before, is a confusion that threatens to destroy the
concept of individual rights’ (Dworkin, Taking Rights Seriously (n 6) 199).

1 Dworkin, Taking Rights Seriously (n 6) 191, 203-04.

'Tn older literature the term ‘accommodation clause’ is used (eg, TA O’Donnell, “The Margin of
Appreciation Doctrine: Standards in the Jurisprudence of the European Court of Human Rights’ (1982)
4 Human Rights Quarterly 474, 477. 1 will use that term occasionally, but prefer the more straight-
forward term ‘limitation ground. The rights with generic limitation grounds include Arts 8 (right
to privacy and family life), 9 (freedom of thought and religion), 10 (freedom of expression), and 11
(freedom of association), and Art 2 of the Fourth Protocol (liberty to travel and to choose place of
residence).

12Similar limitation grounds are provided for in subsequent articles, including Art 10 (freedom of
expression) and Art 11 (freedom of assembly). Similar limitation grounds are to be found in the 2000
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The contrast with the 1787 US Constitution and its 1791 Amendments is strik-
ing; it suffices to look at freedom of expression and assembly. In the ECHR these
rights, only mentioned in Articles 10 and 11, are accompanied by long second
paragraphs with extensive limitations. In the US these rights are concentrated in
the first (!) Amendment and given almost absolute protection.!?

As said, most European rights are recognised with specific or generic limita-
tion grounds. There are rights formulated, in the spirit of the First Amendment,
in a succinct way with some exceptions, but no generic limitation clause (like the
provision prohibiting torture, inhuman or degrading treatment or punishment).!*
However, in many cases the Strasbourg-based European Court of Human Rights
(ECtHR) has read an implicit possibility for limitation into these rights.!> This
European ‘de-trumping’ in the relevant texts and in the work of the courts, raises
question about the strong rights rhetoric omnipresent in today’s European land-
scape. In our view the strength of European rights is seldom acknowledged in
practice. In the bureaucratic welfare state, human rights can never be more than
prima facie trumps.!6

B. European Human Rights as Prima Facie Trumps
(Fitting Welfare State)

English codification of human rights started with the Magna Carta (1215) and
was further elaborated in seventeenth-century documents (Petition of Right
(1628), Habeas Corpus Act (1679), Freedom of Conscience and Bill of Rights under
constitutional monarchy (1689)). On the Continent, the adoption and codification
were called for by 1789 French Declaration of the Rights of Man and of the Citizen,

European Union Charter on Fundamental rights (CFR) and in all state Constitutions. They can take
the form of limitations in relation to specific rights, along the lines of the European Convention, or
they can take the form of one single chapeau clause or general limitation clause, as is the case in the
EU Charter of Fundamental Rights (Art 52(1)). But the limitations are there, and nowhere is this made
more visible than in the ECHR, where the text of the limitations often added as a second paragraph to
a right contained in a first paragraph is usually longer and more detailed than the text parts with the
formulation of the rights.

13 First Amendment: ‘Congress shall make no law respecting an establishment of religion or prohib-
iting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress of grievances’

4The other three are: the right not to be held in slavery or servitude; the right not to be convicted for
conduct which was not an offence at the time it occurred; and the right not to have a heavier penalty
imposed for an offence than the one applicable at the time the offence was committed. See S Greer, The
Margin of Appreciation: Interpretation and Discretion Under the European Convention on Human Rights
(Human rights files 17, Council of Europe Publishing, 2000) 27.

157 Gerards, ‘How to improve the necessity test of the European Court of Human Rights’ (2013) 1
International Journal of Constitutional Law 466.

16 The official human rights narrative about the post-World War II turn of Europe to rights and
the rule of law after the World War II experience of state violence led by majorities seizing power is
discussed in section III.
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and the message was picked up in some European states in subsequent years.
Further European codifications would have to wait until after World War II.

At that point of time, the welfare state was already well on its way. The draft-
ers of the 1950 ECHR took care to formulate these European rights in such a
way that ambitious state interventions in all sectors of life would not be rendered
impossible.!” Hence, the long list of possible limitation grounds in 1950 ECHR-
provisions like Article 10 (freedom of expression),'® including a reminder
that humans do not only have rights but also ‘duties and responsibilities’ and
a clarification in the first paragraph that the right of free expression ‘shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.’

Why this state-friendly tone of the ECHR? Some authors insist on the different
constitutional histories of the Continental states and the UK (and US).2° Bernard
Edelman sees culturally conflicting world views at work with regard to the posi-
tion of the individual.?! A most benevolent understanding of the state-friendliness
of the ECHR points at European aversion of (American) excessive individual-
ism and the risk of a possible disconnect between individual and community in
a rights-based culture. In Europe, human rights are clearly not ‘self-evident’ or
God-given. They are only prima facie trumps.?? They are the result of careful draft-
ing by humans considering a necessary needed space between law and politics,
to make politics possible, be it left or right, conservative, or progressive. Hence,
in the (original) text of the ECHR, there is no right to property and no strong

I7F Ewald, LEtat providence (Grasset, 1986) 608; F Ewald, Histoire de I¢état providence (Grasset,
1996) 317.

18 Art 10(2) ECHR: ‘The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection
of the reputation or rights of others, for preventing the disclosure of information received in confi-
dence, or for maintaining the authority and impartiality of the judiciary’

19 Dworkin’s trump theory grounded on US constitutionalism is seemingly irreconcilable with the
European concern for state interest in a human rights document. Human rights in Dworkin’s view need
an extraordinary moral force to avoid horse trading, even in the name of the welfare state. Policies that
might further the community’s overall best interests should not justify acceptable limitations to human
rights in Dworkin’s view. See on this, Méller (n 7) 284.

20F Macchiarola, ‘Finding the Truth in an American Criminal Trial: Some Observations’ in
J Nijboer and ] Reijntjes (eds), Proceedings of the First World Conference on New Trends in Criminal
Investigation and Evidence (Koninklijke Vermande, 1997) 85-93; C Blakesly, “The Role and Impact of
Constitutionalism, Constitutional Courts and Supreme Courts on the Evolution and Development of
Criminal Justice Systems: The Strange Trip in the U.S! (1998) 17 Nouvelles Etudes Pénales 271.

21 B Edelman, ‘What Rights for Those on Trial? Universality and Human Rights’ in M Delmas-Marty
(ed), The Criminal Process and Human Rights. Towards a European Consciousness (Martinus Nijhoff,
1995) 99-110. See also ] Whitman, ‘No Right Answer’ in ] Jackson, M Langer and P Tillers (eds), Crime,
Procedure and Evidence in a Comparative and International Context: Essays in Honour of Professor
Mirjan Damaska (Hart 2008) 371-392.

22] Donnelly, ‘Human Rights’ in JS Dryzek, B Honig and A Phillips (eds), The Oxford Handbook of
Political Theory (Oxford University Press, 2006) 601, 617. Donnelly extends this observation to most
other human rights systems, by observing that the United Nations 1966 International Covenant on
Civil and Political Rights (Art 4) also permits derogations from most enumerated rights.
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formulation of liberty rights, but lavish attention to limitation grounds, amplified
by the famous margin of appreciation doctrine developed by the ECtHR.% Due
to this doctrine all predictability about the prevalence of state interest is low. The
margin can either be narrow or broad, but when?*

The ECtHR is not alone in seeking judicial discretion while judging. The other
European Court, CJEU, in Coty Germany, avoided testing a German law on bank
confidentiality on the ‘essence’ requirement in Article 52(1) of the 2000 European
Union Charter on Fundamental rights (CFR) (‘is the law affecting the essence of
the right to personal data protection or not?’). The CFR’s essence requirement
might speak strongly to concerned citizen, but for judges it is often categorical and
not flexible enough.?® European judges clearly shy away from using ‘strong’ human

23This margin-doctrine initiated by the now abolished European Commission on Human Rights
and confirmed by the ECtHR in Handyside (1976) grants the Contracting States a space for maneuver-
ing that the Strasbourg judges are willing to grant national authorities, in fulfilling their obligations to
respect rights under the Convention. O’'Donnell (n 11) 474-96; Greer (n 14) 60. ECtHR, Handyside v
United Kingdom, judgment of 7 December 1976, Series A no 24. The Court had to consider whether
a conviction for possessing an obscene book could be justified under Art 10(2) as a limitation upon
freedom of expression that was ‘necessary for the protection of morals. The applicant in Handyside
had been convicted under the Obscene Publications Acts 1959 and 1964 for publishing The Little Red
Schoolbook, anti-authoritarian work including sexually explicit information targeted at school children
between the ages of 12 and 18.

24The Court constantly reformulates the doctrine to avoid unwanted consequences about the
margin drawn by parties based on former judgments. To grant itself this discretion, the ECtHR
‘plays’ with the broadly formulated European list of legitimate purposes (including ‘the protection of
morals’) to limit rights and textual differences between the respective limitation grounds (O’Donnell
(n 11) 489). See on the ‘confusing’ use of the ECtHR in its three judgments on the pandemic,
R McQuigg, “The COVID-19 Pandemic and the European Court of Human Rights’ (QPOL Blog,
11 April 2022), available at gpol.qub.ac.uk/covid-19-pandemic-the-european-court-of-human-rights.
An older example is Dudgeon (ECtHR, Dudgeon v United Kingdom, judgment of 23 September 1981,
Series A, no 45) where the British Government, relying on the reasoning about the margin by the
Court in Handyside, asked the Court to recognise a broad margin for Northern Ireland to preserve
criminal sanctions on homosexuality to protect the conservative moral climate of this region, just like
the Court had recognised a broad margin for the UK in Handyside. The Court in Dudgeon did not
like to be cornered and give up its discretion in setting the margin and complemented sur place its
doctrine with novel elements to counter this undesired consequence made by the British Government
of its previous judgments. It for instance ‘clarified’ (read: added to its formerly composed doctrine)
that the margin left to states to impose limitations not only depends on their envisaged purpose
(like defending morality) but also on the citizen activities that are inflicted by the limitation: ‘not
only the nature of the aim of the restriction but also the nature of the activities involved will affect
the scope of the margin of appreciation. The present case concerns a most intimate aspect of private
life. Accordingly, there must exist particularly serious reasons before interferences on the part of the
public authorities can be legitimate for the purposes of paragraph 2 of Art 8 [52]. It also added a
relevant textual observation. Privacy rights (including sexual rights) can only be limited when ‘neces-
sary in a democratic society’ says the Convention, and this means, in the view of the Court, tolerance
and broadmindedness: ‘in Art 8 as in several other Arts of the Convention, the notion of “neces-
sity” is linked to that of a “democratic society”. According to the Court’s case law, a restriction on a
Convention right cannot be regarded as ‘necessary in a democratic society’ - two hallmarks of which
are tolerance and broadmindedness — unless, amongst other things, it is proportionate to the legiti-
mate aim pursued’ [52] with reference to Handyside [49] and Young, James and Webster v the United
Kingdom (judgment of 13 August 1981, A 44) [63]).

2See T Tridimas and G Gentile, “The Essence of Rights: An Unreliable Boundary?” (2019) 20
German Law Journal 794, 808. This might explain why the CJEU avoided using or testing the essence
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rights language, as they do with all ‘political’ concepts that figure in human rights
provisions.?®

Judges are no academics, and the latter perhaps should show ‘understanding’
when judges avoid the political road and prefer to concentrate on the concrete case
brought before them.?” Judges deal with cases that oblige them to work bottom-
up from the facts. Academics take these facts as a given for a top-down approach
and are primarily interested in the law and its application to the given facts. They
approach cases not bottom-up from the facts but top-down from the law. This
allows them to offer the judiciary a bigger picture of the law (including the posi-
tion of a particular case in it), to offer critiques of past decisions, and to explain
relevant policies.?8

In a lecture on the increased influence of academics on judges in the English
system, where academic influence was traditionally restrained (‘better read, when
dead’), Lord Burrows, Justice of the Supreme Court of the United Kingdom, iden-
tifies a string of relevant features that distinguish the work of a judge from this of
an academic.?’ Most of these features are practical or formal in nature, but they do

requirement and opted for the self-invented language of ‘serious impairment. CJEU, Case C-580/13
Coty Germany GmbH v Stadtsparkasse Magdeburg, ECLI:EU:C:2015:485, judgment of 16 July 2015.
The Court was called upon to reconcile, on the one hand, the right to a trademark and the owner’s
right to an effective remedy, which included the right to access information in the context of proceed-
ings for the infringement of trademark rights and, on the other hand, the right to protection of
personal data. The CJEU pointed out that a measure which results in serious infringement of a Charter
right does not provide for a fair balance between conflicting rights and found that the unlimited and
unconditional authorisation to invoke banking secrecy provided by German law was liable to impair
seriously the effective exercise of the fundamental right to intellectual property. See Tridimas and
Gentile (ibid) 794, 808.

26 Academics have invited the ECtHR to better explain what is meant by the idea in the ECHR
that rights limitations should be compatible with a ‘democratic society, but all they get are vague
references to concepts such as ‘pluralism, ‘tolerance’ or ‘broadmindedness. These three features of
democracy are mentioned in Handyside [49]: ECtHR, Manoussakis and others v Greece, judgment of
26 September 1996, App no 18748/91 [44].

27‘[Bleyond this, little attempt has been made to define the needs of democracy. The Strasbourg
institutions have instead chosen to concentrate upon the necessity of a given restriction in the context
of the interference complained of. This is understandable since the Convention suggests that interfer-
ences with the right in question are permissible only if they are necessary in pursuit of one or other
of the legitimate aims stated. Nevertheless, given their vital role in the development of a European
human rights culture it would not be unreasonable to expect the Court and Commission gradually
to construct a deeper and more comprehensive ‘democratic needs’ theory than they have to date’
(S Greer, The exceptions to Articles 8 to 11 of the European Convention on Human Rights, Human
rights files No 15 (Council of Europe Publishing, 1997) 15). See also Greer (n 14) 18: ittle attempt
has been made to articulate a distinctive theory of democracy with the Strasbourg institutions instead
choosing to concentrate upon the necessity of a given interference on public interest grounds in the
context concerned. Ideally the Court should have a coherent and consistent conception of the general
relationship between rights, democracy, and the public interest. But since the task of successfully
constructing one is enormously difficult, with few insights from jurists and others to go on, it is perhaps
not surprising that this is not the case’

281 Burrows, ‘Judges and Academics, and the Endless Road to Unattainable Perfection’ (2022) 55
Israel Law Review 50.

2ibid 58-63. Time spent on a case (as opposed to an article); freedom to criticise colleagues or to
respond to academic critique on decisions; the obligation to work in a collegiate way; consequences of
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have an impact. That judges ‘speak’ the law is a misunderstood expression. They
produce what is law while being constraint by their methods and sources, the legal
rules and text being one of them, principles being another.?° In the realm of human
rights and constitutional rights, the political relevance of their work is probably at
its peak, and it is up to these judges to manage and uphold the legitimacy of their
work amid this landscape.

C. Rights under Bureaucratic Individualism
(Alasdair Maclntyre)

The previous analysis of European human rights texts does not suggest ‘strong’
human rights protection capable of meeting the high standards of Dworkin in
his analysis of American constitutionalism. However, the rhetoric on the prior-
ity of rights is as strong in Europe as in the US, maybe even stronger. Strong or
firm language on fundamental rights serves several purposes.’! On both sides of
the Atlantic, the communication and claims about human rights are very similar
but Europe, in particular, sees itself as the continent where the idea of human
rights was to a large degree invented,* and pushed to the extreme of what is
legally possible.>® Even today, major historical overviews frame human rights as

non-correct results; a lesser need to articulate their own methodology; limitations to scope of enquiry;
and the need for a decision to be decisive.

30See Dworkin, Taking Rights Seriously (n 6) 14-45. Dworkin argues that settled law embodies not
only rules but also principles. These principles — such as ‘no person may profit from wrong’ - operate
as reasons that can be accorded different degrees of ‘weight’ according to both the case at hand and
interplay with other principles. On the mix of personal and legal preferences that account for the work
of judges partly explaining why not all in law is politics), see ] Segal, Judicial Behavior’ in G Caldeira,
D Kelemen and K Whittington (eds), The Oxford Handbook of Law and Politics (Oxford Academic,
2008); S Gutwirth, ‘Le contexte du droit ce sont ses sources formelles et les faits et moyens qui exigent
son intervention’ (2013) 70 Revue Interdisciplinaire d‘Etudes Juridiques — Droit en context, available at
works.bepress.com/serge_gutwirth/96.

3 Tridimas and Gentile (n 26) 815. Signaling and legitimising are among these possible purposes.
In a party-political contemporary world, strong rights talk signals to all branches of government, but
primarily to the legislature, that there are (counter-majoritarian) limits to what parties in power can
do. Emphasising the historical connection between today’s human rights regime with the legacy of the
French Revolution and the British natural rights tradition seeks to legitimise. The signal to the populus
is reassuring: today the whole of Europe has converted to liberal, rule of law-based democracy where
governments can be trusted.

¥2See eg, S Trautweiler, ‘Human Rights’ (10 December 2017) 4, available at www.europewatchdog.
info/en/council-of-europe/core-values/human-rights.

33 There are the foundations laid by the Ancient Greek in developing the precursors of human rights.
There is the further development of the modern concept of human rights as a philosophical idea in the
18th century during the European Age of Enlightenment. There is a first codification of human rights
with the French Revolution Declaration of the Rights of Man and of the Citizen (1789) together with
the US Bill of Rights (1789) - but preceded by the American Declaration of Independence (1776) and
the Virginia Declaration of Rights (1776) or the US Bill of Rights (1789). There is the broad scope of
European human rights, including social, economic and cultural rights (eg the right to food, housing
and health; the right to work or education). Most of all there is the pioneering role of Europe in using
human rights as an international organisation and as a monitoring tool, with strong supranational
supervision of Member States on human rights compliance by both the Strasbourg-based EctHR and
the Luxembourg-based CJEU.
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quintessentially European.>* The message is one of progress and strength: human
rights in Europe, like constitutional rights in the US, are legally top-ranked and
strongly enforced instruments to shield the individual against excessive or unwar-
ranted state intervention.

Human rights narratives need to be understood in the light of their function
and role in historical nation-state formation. Historians today dismiss these long-
term success narratives and insist on historical realism.’ Alasdair MacIntyre’s
After Virtue, written in 1981, combines historical and philosophical analysis. His
work remains remarkable: very early in the history of critical human rights stud-
ies, MacIntyre was first in highlighting the diminishing role of virtues in Western
history and the use of human rights as the new surrogate for defining the good
life.

The point of departure in After Virtue is the Weberian rationalisation thesis
about the societal development from charismatic over traditional, to rational
authority in modern times.’” Due to the growing complexity in modernity a
‘Rational-Legal Authority’ is established.’® Its power is no longer based on charis-
matic or traditional leadership, but associated with legal office, not with the office
holder. The bureaucrat - a new social actor — functions on basis of an impersonal
logic of objective selection, expertise, professionalism and neutrality.** MacIntyre
pushes the Weberian analysis a step further and positions the expert manager
working for the state as one of the key new characters of modernity. This manager
is confronted on a daily basis with ‘the fragmentised but autonomous individual’
Both operate and live in a society unbound by a common telos with only the
market mechanism at work that separates people rather than unites them. These
subjects of modernity are bearers of rights but in need of the state to enforce them,

3P Pasture, “The Invention of European Human Rights’ (2018) 103 History 485.

35S Moyn, The Last Utopia. Human Rights in History (Harvard University Press, 2010) 352. Only
after World War II and in the 1970s when US President Carter started using human rights as a foreign
policy instrument, did rights become the things that we know or think to know they are. See also
S Gutwirth and P De Hert, ‘Human Rights: A Secular Religion with Legal Crowbars. From Europe with
Hesitations” (2021) 33 National Law School of India Review 420.

3¢The context of modernity is not ideal for the pursuit of a virtue-driven culture, but the concept of
rights fares much better ‘at least at the level of perception’ (MacIntyre (n 5) 68).

37 Weber saw rationalisation as the basis of modern western society at work in all areas of life, includ-
ing economy and politics. States evolve historically towards more rationalised organisation forms of
their troops and resources. Weber’s analysis was published as Economy and Society posthumously in
1921/22. See F Sager and C Rosser, ‘Weberian Bureaucracy’ in Oxford Research Encyclopedia of Politics
(Oxford, 2021) 20, available at oxfordre.com/politics/view/10.1093/acrefore/9780190228637.001.0001/
acrefore-9780190228637-¢-166.

38 A division of labour, written procedures and rules and impersonal hierarchies become the norm in
state (but also in corporate) administrations.

39 ¢f “Their appointment is based on qualification and performance. A vocational ethos characterizes
bureaucrats as specialized, full-time professionals. They share an esprit de corps, and their mode of
interaction with both policy principals and the public must be neutral. In view of this, their household
must be strictly separated from their profession, which in turn requires that they be employed and
receive a pension. Considering these principles, one notes that they refer to both formal organizational
structures and bureaucratic personnel” (Sager and Rosser (n 38) 2).
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although that same state is on the one hand driven by its own interests, and, on the
other hand, incapable of making up for a lost societal telos or of taming market
mechanisms.

For MacIntyre our era is one of a culture of bureaucratic individualism, where
concepts such as rights and utility serve to find a delicate balance between the
bureaucratic state organisations and the individual: the latter makes its claims in
terms of rights, the former in terms of utility and effectiveness. These concepts
look quasi-technical, capable of providing us with a rational criterion, but in prac-
tice, MacIntyre holds, they do not. They are matching pairs of incommensurable
fictions.*

After Virtue’s unmasking of rights and governmental expertise as contempo-
rary political myths is important.*! Rights today only have a relative role and must
compete with other societal goods (utility, equality, redistribution of resources,
security, economic competitiveness) in a complex relationship between individ-
ual and the state.*> When individuals claim human rights protection they turn to
the state, with more state intervention as a consequence. Meanwhile, intervening
states never lose track of their own interest brought and supported with claims
of utility and effectiveness. Proportionality, as will be discussed below, functions
in this give-and-take framework of exchanging agendas. Its seemingly objective
structure allows one to find provisional ‘solutions’ for conflicting interests.

D. The Paternalist Political Vision and the Priority
of the State (Meierhenrich)

A useful complement to MacIntyre’s counternarrative of European modernity is
Jens Meierhenrich’s recent Rechtsstaat versus the Rule of Law. This author invites us
to understand the advent of the modern state in the light of three (not two!) alter-
native political visions: absolutism, liberalism and paternalism. The three visions

40¢[1]t will be the case that the moral idiom employed at best provide a semblance of rationality for
the modern political process, but not its reality. The mock rationality of the debate conceals the arbi-
trariness of the will and power at work in its resolution’ (MacIntyre (n 5) 71).

41See equally on the importance of mental constructions, on les homo fabulator and the narrative
communities that we live in, F Ost, ‘L’ Etat de droit, une notion paradoxale a [épreuve de la pandémie’ in
S Parsa and F Tulkens (eds), Etat de droit, état dexception et libertés publiques (Anthemis, 2022) 11, 43.
cf the more optimistic account of rights as ideals by Jack Donnelly: ‘Human rights are at once a utopian
ideal and a realistic practice for implementing that ideal; a sort of self-fulfilling moral prophecy. If the
underlying moral vision of human nature is within the ‘natural’ limits of possibility, then implementing
those rights will make real that previously ideal nature‘(Donnelly (n 23) 604).

42 Maclntyre is not only critical about rights talk, but also about expert talk and claims of effec-
tiveness of contemporary managers (whether in corporations or in office). A myth, he holds, but a
successful one. When we see a manager, we project beliefs about their expertise and efficiency on them.
The manager will of course do nothing to correct the image. See on Erwin Goffman's sociology of role-
playing and the normative emptiness transcending Goffman’s social world, MacIntyre (n 5) 115: “The
goal of the Goffmanesque role-player is effectiveness and success in Goffman's social universe is noth-
ing but what passes for success. ... Goffman’s is a sociology which by intention deflates the pretentions
of appearance to be anything more than appearance’
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offer fundamentally different perspectives on the relationship between state and
society.*® The story of liberalism in Meierhenrich’s account is merely an English
one,** whereas the story of the European continent and its view on law is neither
liberal, nor absolutist,** but paternalist.

Paternalism is the forgotten political force of Europe. Enlightenment is often
understood as a development from absolutism to liberalism, culminating in a final
victory of liberalism characterised by a central role of the individual, human rights,
equality and legalism.* In reality, a third vision existed among the elite on the
Continent this of paternalism characterised by a condescending view of society
and of its citizens: founded on the assumption that individuals are not capable of
acting in their own best interests, nineteenth-century ruling elites, incorporated a
blend of absolutism and liberalism in their policies, be it for opportunistic reasons
(to stave off revolution) or out of genuine beliefs (to initiate reform).*’

The European paternalist regimes were not identical. French aristocratic liber-
alism with its preference for constitutional monarchism,* sided with German
enlightened authoritarianism of sovereigns like Prussia’s Frederick II. They were
attracted by reason as a tool of state-building and driven to perfect their societies
by maximising utility, by pursuing reasons of state.

Compared to the French paternalist developments, equality and human rights
played a lesser role in the early developments of the German Rechtsstaat,® but

43] Meierhenrich, ‘Rechtsstaat versus the Rule of Law’ in ] Meierhenrich and M Loughlin (eds), The
Cambridge Companion to the Rule of Law (Cambridge University Press, 2021) 39-67, 43-44.

44“In England, liberalism, not paternalism, was the guiding vision of politics, and thus central to
the construction of law as a social imaginary. In accordance with this construction, law was widely
regarded as a check on - not channel of - sovereign power” (Meierhenrich (n 44) 46).

4 The differences between the traditions of absolutism and liberalism are well known. Meierhenrich
quotes Quentin Skinner to summarise both traditions: ‘One speaks of sovereignty as a property of the
people, the other sees it as the possession of the state. One gives centrality to the figure of the virtuous
citizen, the other to the sovereign as representative of the state. One assigns priority to the duties of
citizens, the other to their rights. It hardly needs stressing that the question of how to reconcile these
divergent perspectives remains a central problem in contemporary political thought’ (Meierhenrich
(n 44) 42 with reference to Q Skinner, Visions of Politics, vol. 3: Renaissance Virtues (Cambridge
University Press, 2002) xi.

46 Rousseau, in some ways an idiosyncratic Enlightenment thinker, stressed the positive function
of laws in promoting cherished values and a negative one in restraining rules in Discourse on Political
Economy: It is to law alone that men owe justice and liberty. It is this salutary organ of the will of all
which establishes in civil rights the natural equality between men. It is this celestial voice which dictates
to each citizen the precepts of public reason and teaches him to act according to the rules of his own
judgment and not to behave inconsistently with himself. It is with this voice alone that political lead-
ers should speak when they command’ (J] Rousseau, A Discourse on Political Economy, available at
www.files.ethz.ch/isn/125495/5020_Rousseau_A_Discourse_on_Political_Economy.pdf).

47 Meierhenrich (n 44) 42.

48Gee also A de Dijn, Aristocratic Liberalism in Post-Revolutionary France’ (2005) 48 Historical
Journal 661.

% German enlightened authoritarianism with its belief in a ‘science’ of government was a strategic
ruse, a cooptation of Enlightenment values in the service of unfreedom (Meierhenrich (n 44) 44-45
with reference to C Ingrao, “The Problem of “Enlightened Absolutism” and the German States’ (1986)
58 Journal of Modern History 161). Enlightenment’s importance for human rights is often overrated.
of L Hunt, Inventing Human Rights: A History (New York, 2007). This author highlights the role of
humanitarian culture (rather than Enlightenment thought) in explaining how human rights became
prominent in European political discourse — how they became ‘evident’ as she astutely comments. See
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legalism was as important in the German states as it was in France. Clear laws were
desired to reduce arbitrary government and to spell out clear rules, albeit often of
an authoritarian nature (‘authoritarian legalisny’). This legalism - the embodiment
of ‘paternalistic authoritarianism’ or ‘enlightened despotism’ — was not primarily
designed to protect the individual, but to realise the policy agenda of the state.

In the continental European landscape after the social upheavals of 1848 the
climate became even more austere for rights optimism. The rights rhetoric was still
there, but the heart was not involved. For Hegel, whose influence in this era was
unparalleled, the primary goal of good political institutions like the constitutional
monarchy is ‘to reconcile the subjective freedom of individuals with the free and
rational direction of public affairs’>

The quote illustrates After Virtue’s core message about modernity’s constant
balancing of the role of rights with public utility.>! For Meierhenrich the German
idea of freedom is one of unfreedom or limited freedom. This less-known bedfellow
of European history did however create the conditions for the emergence of the
welfare state in the late nineteenth century. This welfare state fo become was based
on state dirigisme (‘so integral to the German idea of freedomy). In its laws and
codifications, the Rechtsstaat tradition headed by sovereigns in Germany and the

also Pasture (n 35) 486; D Pendas, “Toward a new politics? On the recent historiography of human
rights’ (2012) 21 Contemporary European History 95. In what follows, I will use the term ‘legalism’
several times. Legalism in this context is used in its plain sense. There are authors, like Hildebrandt,
who, in talking about the rule of law, distinguish between legality and legalism. In her view, grounded
on Fuller’s principles, the latter implies a formal legal ground for justified intervention, while the
former is broader: it both justifies and limits governmental intervention. I do not distinguish, since
I do not necessarily view legalism as inherently imbuing the law with an inner moral element.
M. Hildebrandt, ‘Radbruch’s Rechtsstaat and Schmitt’s Legal Order: Legalism, Legality, and the
Institution of Law’, available at cal.library.utoronto.ca/index.php/cal/article/view/22514/18311.

0 GWF Hegel, Elements of the Philosophy of Right, HB Nisbet (trans), AW Wood (ed) (Cambridge
University Press, 1991) quoted by Meierhenrich (n 44) 46.

! MacIntyres diagnosis is of a general nature and applicable to all Western systems, whereas
Meierhenrich underlines the ‘key difference; at least in historical perspective between the Rechtsstaat
tradition, with its deep roots in Europe, and the rule of law tradition, with its Anglo-American herit-
age, where the rights of the individual have a higher status, compared to the continental tradition
where these rights are a byproduct or leftover of state policies (Meierhenrich (n 44) 64). A more diplo-
matic way of understanding differences with regard to where the rights of individuals originate is
to hold that the Rechtsstaat tradition prioritises political liberty, whereas the Anglo-American tradi-
tion prioritises the liberty of the individual (Meierhenrich (n 44) 62, with reference to the distinction
between individual liberty and political liberty, as theorised by Benjamin Constant in “The Liberty of
the Ancients Compared with that of the Moderns’ [1819]). In the light of the success of utilitarian-
ism and the move to parliamentary sovereignty in the late 17th and 18th century in Great Britain, we
assume, however, that the differences on both sides of the Channel and of the Atlantic might in practice
not be so ‘key), as Meierhenrich suggests. See on the question whether the British lost the rule of law in
the late 17th and 18th century, SC Stimson, ‘Constitutionalism and the Rule of Law’ in Dryzek, Honig
and Phillips (n 23) 317-32. We feel more attracted to MacIntyre’s more general analysis of Western
systems assuming avoiding the risk of giving too much weight to the idea and the impact of the rule of
law idea in Britain and the US, where the phrase ‘rule of law” has proven to be one of those meaning-
less and ‘self-congratulatory rhetorical devices that grace the public utterances of Anglo-American
politicians’ (Stimson (ibid) 317). Meierhenrich’s account of German paternalistic authoritarianism or
enlightened despotism — where rights exist only when they are recognised by the state — is however
particularly relevant of this discussion of the ‘German’ proportionality principle.
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rest of the European continent emphasised the individual’s duties at the expense
of his rights.”* The agenda of (legal) institutionalisation amplified the leadership’s
role and the secondary role of the citizen. In the late nineteenth century, citizens
were put to serve the state’s requirement of ongoing modernisation.>

III. Post-World War II Moving to Priorities?

A. Move from Legalism to Priority of Rights (State Level):
Moral Constitutional Standards

Only after World War II did the human rights picture become more familiar
to contemporary eyes. The transition from authoritarian or paternalist rule to
democracy was by now more or less completed. Another transition, caused by
the experiences of World War II atrocities, was that of the continental Rechtsstaat
tradition to the rule of law tradition.>

This second transition was realised by bringing morality into constitutional
law. Formal conceptions of the Rechtsstaat, based on the perceived virtue of
legalism, gradually gave way, in both theory and practice, to substantive under-
standings of what it means to govern by way of law.>® In legal philosophy, Lon

2Meierhenrich (n 44) 63, borrowing from M Raeff, “The Well-Ordered Police State and the
Development of Modernity in Seventeenth- and Eighteenth-Century Europe: An Attempt at a
Comparative Approach’ (1975) 80 American Historical Review 1221, 1240.

3Tt was the last step in the conversion of the single individual from a creative force into an instru-
ment of modernity for the benefit of the state’ (Meierhenrich (n 44) 63, quoting Marc Raeff).

4By now, it was sufficiently clear that the virtues of law (promoting values and restraining rulers)
could not prevent morally fallible laws by becoming instruments of tyranny, inequality or injustice.
See L Green, ‘Book Review: Law’s Rule — The Rule of Law: Ideal or Ideology, by A. C. Hutchinson &
P. Monahan (eds)’ (1986) 24 Osgoode Hall Law Journal 1023, 1023. See on the contemporary notion
of rule of law, Ost (n 42) 39-44.

%5 ‘What Hayek dismissed as “mere legality”, most theorists of the Rechtsstaat long regarded as the
institution’s cardinal virtue, certainly up until 1945. After the initial perversion and eventual destruc-
tion of the previous Rechtsstaat tradition during the Nazi dictatorship, a reinvention, in Germany at
least, was attempted. It was a successful experiment in legal reimagination. In this period, the postwar-
Rechtsstaat began to resemble the rule of law, which is why the likes of MacCormick and Allan and
Krygier are in the habit of equating the Rechtsstaat and the rule of law, of thinking both concepts
express ‘the same ideal’. They do not, except in normative accounts that generalise about the idea
of the Rechtsstaat solely on the basis of its late modern instantiation’ (Meierhenrich (n 44) 53). “The
Rechtsstaat tradition, not unlike that of the rule of law, has been anything but static. Rather, it has
been subject to reinvention from the get- go. In the nineteenth century, as we have seen, procedural
conceptions of the Rechtsstaat held sway. In the twentieth century, especially in its latter half, these
formal conceptions of the Rechtsstaat gradually gave way, in both theory and practice, to substantive
understandings of what it means to govern by way of law. In post-war Germany, this has meant that
conceptions of the Rechtsstaat and of the rule of law have, for all intents and purposes, converged,
a trend that has continued in the 21st century. It is this recent convergence that likely convinced
MacCormick to equate the idea of the Rechtsstaat with that of the rule of law. His monochromatic
snapshot, however, was just that — a rendering in black and white that concealed the colorful histories
of the Rechtsstaat, in Germany and elsewhere’ (Meierhenrich (n 44) 66).
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Fuller proposed eight, by now classic, formal standards for the rule of law in The
Morality of Law (1964).%° Together they defined and made possible what he called
‘the inner morality of law} indispensable prerequisites for legitimate law-making.
In the discussion that followed Fuller’s ideas, more substantive requirements for
legitimate laws were added. Dworkin rejected the idea that moral principles can be
established by deliberate acts and pushed for standards of substantive rather than
formal morality.’” In Law’s Empire, he added the requirement that laws could be
rationally defended.?®

In Germany, this process of tempering unrestrained legalism with moralism
produced and inspired the 1949 the German Constitution or Grundgesetz, insist-
ing on human dignity and the equal status of the person (rule of law as moral
standards) and introducing the American idea of constitutional review of laws by
judges (rule of law as constitutionalism).>® The adoption of these two ‘rule of law’
ideas tempering continental legalism proved to be successtul.

A first idea or device to tame legalism by bringing morality into post-World
War II laws was to define constitutional standards with a substantive moral nature.
A prime illustration is the introduction of human dignity in the opening article of
the 1949 German Constitution. This standard is formulated as the mother of all
rights (constituting the supreme value of the Constitution), as an absolute right,
and as an eternal right. It became an influential hallmark for legal governance
followed by many other states and the EU.%

SSLL Fuller, The Morality of Law (Yale University Press, 1969). See K Rundle, “The Morality of
the Rule of Law: Lon L. Fuller’ in ] Meierhenrich and M Loughlin (n 44) 186-201. Laws should be
(1) general; (2) publicly promulgated; (3) non-retroactive; (4) sufficiently clear; (5) non-contradictory;
(6) possible to comply with; (7) relatively constant through time; and (8) that there be congruence
between official action and declared rule.

7R Dworkin, ‘Philosophy, Morality, and Law: Observations Prompted by Professor Fuller’s Novel
Claim’ (1965) 113 University of Pennsylvania Law Review 668. See on the Dworkin-Fuller debate,
D Dyzenhaus, ‘The Rule of Law as the Rule of Liberal Principle’ in A Ripstein (ed), Ronald Dworkin
(Cambridge University Press, 2007) 56, 73-75.

8 Dworkin, Law’s Empire (n 7). For criticism, see Stimson (n 53) 319-20; J Shklar, ‘Political theory
and the rule of law’ in A Hutchinson and P] Monahan (eds), The rule of law: Ideal or ideology (Carswell,
1987) 1-16. Reprinted in J Shklar, Political Thought and Political Thinkers, S Hoffman (ed) (Chicago
University Press, 1998) 21-37.

59 0n these two dimensions of the rule of law (rule of law as standards and as constitutionalism), see
Stimson (n 52) 319-23.

%0 Human dignity is enshrined in the first Article of the German Constitution, which reads: ‘Human
dignity shall be inviolable. To respect and protect it shall be the duty of all state authority. The German
people therefore acknowledge inviolable and inalienable human rights as the basis of every community,
of peace and of justice in the world. The following basic rights shall bind the legislature, the executive
and the judiciary as directly applicable law’ See A Barak, Human Dignity. The Constitutional Value
and the Constitutional Right (Cambridge University Press, 2015) 215, 225-42. The book also contains
a discussion of human dignity provisions in other constitutions inspired by the German example. See
also the discussion of the consensus on dignity amongst left and right, east and west, south and north
before and after World War II: C McCrudden, ‘Human Dignity and Judicial Interpretation of Human
Rights’ (2008) 194 European Journal of International Law 655. Although values such as equality or
liberty equally qualify as basic values grounding other rights, the moral impact of human dignity
leaves very few people untouched. When in 2000 the EU drafted its own fundamental rights cata-
logue and followed the German example of prioritising human dignity as a constitutional foundation,
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Equally successful, at least at the symbolic level, is Article 19(2) Grundgesetz
stating categorically that ‘in no case may the essence of a basic right be affected’¢!
Again, this is a strong moral message with a cathartic value signaling a definite
break with totalitarianism and illiberalism, that found its way into a number of
European and non-European constitutions, and in Article 52(1) CFR that lays
down respect for the essence of rights as one of the requirements that limitations
on rights must respect.®?

B. Move from Legalism to Priority of Rights (State Level):
Judicial Review

A second device to inject morality into the German post-World War II legal
system was the idea of constitutional review — the power of courts to strike down
incompatible legislation and administrative action. The new Constitution was
enriched with a Constitutional Court armed with American- and Austrian-
inspired (see below) judicial review powers. Again, we have a success that spread
around the world.®® The German Constitutional Court, like its American coun-
terpart, is a strong-form court,®* mandated to interpret the Constitution and
bind other branches with their interpretations. It became the model for the
constitutional courts adopted by other nations after World War I1.%° Later in the
twentieth century some countries, also in the Western sphere, introduced weaker

criticism was barely heard, even from constitutionalists living in countries with more egalitarian or
liberty-based constitutions. See P De Hert, John Rawls on Constitutionalism and the Charter of
Fundamental Rights of the European Union” in WP Heere (ed), From Government to Governance. The
Growing Impact of Non-State Actors on the International and European Legal System (TCM Asser Press,
2004) 443-53.

61 Tridimas and Gentile (n 26) 795. An earlier reference to the essence can be found in the Hessen
Constitution of 1946.

62 Tridimas and Gentile (n 26) 796 and 815.

9T Ginsburg, “The Global Spread of Constitutional Review” in Caldeira, Kelemen and Whittington
(n 31) 81-99. In 1942, there were only two countries where laws could be reviewed by judges, the U.S.
and Norway, while some other countries were experimenting with weaker variants of judicial review.
Today, most Western states have adopted judicial review of laws and/or have accepted judicial review
of state actions (including of law-making) by international courts like the ECtHR, or the EU Court of
Justice.

4 Strong-form courts have general authority to determine what the Constitution means, and their
constitutional interpretations are authoritative and binding on the other branches, at least in the short
to medium run (Tushnet (n 2) 17). Strong judicial review by courts with a power to strike down incom-
patible legislation and administrative action is an innovation of the American constitutional order.
In Marbury v Madison (1803) the US Supreme Court confirmed it had the power to declare uncon-
stitutional a statute enacted by Congress. Without an explicit textual mandate, increasingly vigorous
constitutional review was developed by the Court. Tushnet holds that strong-form review existed by
the 1890s (19). See also Ginsburg (n 64) 81-99.

%See M Hailbronner, Traditions and Transformations: The Rise of German Constitutionalism
(Oxford University Press, 2015) 201; M Jestaedt et al, The German Federal Constitutional Court: The
Court Without Limits (Oxford University Press, 2020); M Tushnet, ‘Alternative forms of judicial review’
(2021) 280 Revista De Direito Administrativo 15, 20, available at doi.org/10.12660/rda.v280.2021.85146.
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forms of review, partly as a response to democratic concerns about the legisla-
tive prerogatives raised by strong-form review of laws by the judiciary.®’

Distinctions like the one between strong and weak review teach us that consti-
tutionalism knows no fixed formulae, but allows design choices.®® Another design
choice is whether to create or not specialised constitutional courts. Systems with
constitutional courts (including the Constitutional Council in France) have higher
frequencies of unconstitutional declarations of laws (in the formal sense).*

The post-World War II development of constitutional devices such as consti-
tutional courts is impressive, but hard to reconcile with the previous sections
about European paternalism and its priority of state interest. As a matter of fact
these courts with their power of judicial review were indeed serving state inter-
est. The choice for a federalist structure of North America explains the mandate
of the Supreme Court in the US Constitution of 1789. The turn to federalism and
a court safeguarding it in Germany (above) was preceded by similar Austrian

Tushnet (n 2) 17. Courts in weak-form systems still have the power to evaluate all legislation
to determine whether it is consistent with all the constitution’s provisions, but ordinary legislative
majorities can displace judicial interpretations of the constitution in the relatively short run (Tushnet
(n 2) 22). One should not too easily assume that mainly weak rule of law democracies opt for weak-
form review. Experiments in strong rule of law democracies with weak-form review catch the eye.
Canada’s 1981 Charter of Rights, the New Zealand Bill of Rights and the UK Human Rights Act of 1998,
all are rebalancing the relationship parliament and judiciary in one way or another, and are referred to
by Tushnet as examples of weak-form judicial review.

7The democratic argument can be phrased as follows: ‘courts lack the democratic legitimacy
to displace decisions taken by bodies with stronger democratic legitimacy’ See Tushnet (n 2) 22;
R Bellamy, ‘Rights as Democracy’ (2012) 15 Critical Review of International Social and Political
Philosophy 449. See also ] Waldron, Law and Disagreement (Oxford University Press, 1999) 302 and
J Waldron, ‘The Core of the Case Against Judicial Review’ (2006) The Yale Law Journal 1346. Critical
of the democratic argument used against judicial review, R Dworkin, ‘“The Majoritarian Premise and
Constitutionalism’ in T Christiano (ed), Philosophy and Democracy: An Anthology (Oxford University
Press, 2003) 241-57. Critical of Dworkin’s critique of democracy and its self-fulfilling prophecy,
R Bellamy, ‘Ronald Dworkin, Taking Rights Seriously’ in JT Levy (ed), The Oxford Handbook of Classics
in Contemporary Political Theory (Oxford, 2015) 7.

%In most European countries, there is now a form of constitutional review of formal laws, while
before the mid-20th century inviolability of the formal law was the rule and judicial review was non-
existent or in principle excluded. There is great diversity in the design of the system (whether there is a
separate constitutional court and its powers and functions, the standards of review and the alignment
of review against the constitution on the one hand and review against treaties and EU law on the other).
For a detailed discussion see M de Visser, Constitutional Review in Europe: A Comparative Analysis
(Hart, 2015) 528; M Claes, AW Heringa, M van der Sluis and M Stremler, Rechtsvergelijkend onderzoek
constitutionele toetsing (Maastricht University, 2021) 70, available at open.overheid.nl/documenten/
ronl-4a5c6ela-ae9c-4fa3-a717-6a2c0421541e/pdf.

% The constitutional courts set up in Germany, Belgium and France have great authority. Their
mandate and jurisdiction, through legislation and their own interpretative practice, has gradu-
ally expanded. Scandinavian and British ordinary courts can review the constitutionality of laws. In
comparison these courts are however more reluctant to review formal laws against the Constitution.
This reluctance is explained by the constitutional culture (the deeply rooted constitutional views
regarding the specific position of the judiciary in the division of branches), the (constitutional) provi-
sions that establish judicial review (the Human Rights Act in the UK, the Constitution in Sweden,
which in so many words instructs the court to take into account the fact that Parliament is the repre-
sentative of the people when reviewing the Constitution) and by the very fact that no separate body has
been established with the specific mandate to review the constitutionality of laws. See Claes, Heringa,
Sluis and Stremler (n 69) 65.
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developments. A federalist structure for the young Austrian democracy, emerg-
ing from the ashes of the Habsburg Empire, explains Kelsen’s successful efforts
to establish the Austrian Constitutional Court based on the Constitution of
1920s, with new and stronger review powers as compared to its predecessors (the
Imperial Court (1867-1919) and the (German-) Austrian Constitutional Court
(1919-1920)).7° A constitutional court was set up in 1980 in Belgium when it
evolved from a unitarian state to a federal state. The focus on state interest rather
than on individual rights interest clearly rang through the name of this court:
‘Arbitragehof’, ‘Cour d’arbitrage’ or ‘Schiedshof’ Not the priority of rights, but
institutional and functional concerns about the concrete necessities of federalism,
are the bedrock of constitutional politics in many countries, allowing ideas such as
judicial review to be enshrined in constitutions.”!

C. Move to Priority of Rights (European Level):
ECtHR’s Concept of Law and Foreseeability

After our discussion of the Europe’s societal context - its culture of bureaucratic
individualism, its welfare state, and its post-World War II commitment to the rule
of law and judicial review - let us now move to the European institutional level and
the European human rights law as created after World War II. Human rights can
easily be endangered in a legalistic system (rule by laws), with instrumental laws
realising every possible state agenda. The ECHR, in the spirit of the Anglo-Saxon
rule of law tradition, rests on the assumption that human rights can only thrive in
a system that goes beyond legalism (in the ordinary formal sense of based on laws)
and its pitfalls.”?

This does not mean diminishing the importance of the legality. On the
contrary: faithful to Fuller’s belief in the morality of the legality principle, the prin-
ciple stands firm in European human rights law. Concerns for rights are and were
perfectly compatible with this morality.”®

Although the ECtHR relaxed the legality requirement in its formal sense by
a broad understanding of the term ‘law’ (for instance, prison rules drafted by

70 Verfassungsgerichtshof Osterreich, “The History of the Constitutional Court’ available at www.
vigh.gv.at/verfassungsgerichtshof/geschichte/history_overview.en.html accessed 12 December 2023.

71StG Hinghofer-Szalkay, “The Austrian Constitutional Court: Kelsens Creation and Federalism’s
Contribution?” (2017) 17 Fédéralisme, available at popups.uliege.be/1374-3864/index.php?id=1671.
See also Ginsburg (n 64) 81-99, who highlights that the success and authority of constitutional courts
in federal states, like Germany and Belgium, is due to both federalism and rights rationales.

72The message of the 1950 ECHR is congruent with the constitutional developments at state level:
although only some rights in Europe are absolute (not capable of being limited by law), all other rights
limitations need, from now on, more than just a legal basis. Passing all sorts of laws to run a state is not
enough. These laws and the limitations on rights herein need to be ‘necessary in a democratic society’.
We will see that this concept of the Convention has been repackaged in the case law of the EctHR as a
proportionality requirement.

73 From its early days — end of the 18th-century codification of rights in France and the US - the only
limitations to rights allowed for were those incorporated by domestic law, preferably voted in parlia-
ments. This guaranteed arbitrary tampering of rights by the executive and by courts. Greer (n 28) 9.
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the prison management and court decisions),”* it has added a defendable new
doctrine insisting on the accessible, foreseeable nature of laws that need to contain
legal safeguards against abuse of state powers.” This doctrine clearly limits state
practices to vote far-going, undefined powers.

This enriched or ‘thick’ legalism has had important consequences. First, it
ensured the grounding of legitimate interferences with the relevant European rights
in national law and in European rule of law standards as defined by the ECtHR itself
and European organisations such as the Council of Europe.”® Second, it allowed
the Court to behave as a de facto constitutional court addressing itself directly to
legislators in Member States with recommendations to improve national laws.””
Important judgments in this context are Zakharov (2015) on individual surveil-
lance methods — where the Court for the first time abandoned its rejection of
in abstracto claims’® - and Centrum for Rittvisa (2018) and Big Brother Watch
(2018), both on mass surveillance methods.”® Surveillance laws, in the ECtHR’s
view, have to respect no less than nine ‘minimum requirements of law’®° It is

74 of Handyside [49]: “The domestic margin of appreciation thus goes hand in hand with a European
supervision. Such supervision concerns both the aim of the measure challenged and its “necessity”; it
covers not only the basic legislation but also the decision applying it, even one given by an independent
court. In this respect, the Court refers to Article 50 of the Convention (“decision or ... measure taken
by a legal authority or any other authority”) as well as to its own case-law (Engel and others judgment
of 8 June 1976, Series A no 22 [100])]

75P De Hert and G Malgieri, ‘One European Legal Framework for Surveillance: The EctHR’s
Expanded Legality Testing Copied by the CJEU’ in V Mitsilegas and N Vavoula (eds), Surveillance and
Privacy in the Digital Age. European, Transatlantic and Global Perspectives (Hart, 2021) 255-95. See
also the contribution of van der Sloot (below).

76 Greer (n 28) 9-10; B van der Sloot, “The quality of law: How the European Court of Human Rights
gradually became a European Constitutional Court for privacy cases’ (2020) 11 Journal of Intellectual
Property, Information Technology and E-Commerce Law 160, available at www.jipitec.eu/issues/
jipitec-11-2-2020/5098. van der Sloot shows that the doctrine of qualitatively based legalism developed
from the 1980s onwards has allowed the EctHR to reduce its role as a traditional human rights court,
that assesses in concreto whether one of more of the human rights of an applicant have been violated
and if so, whether damages should be awarded. Instead, its role as a constitutional court was enhanced,
assessing (where needed) laws in abstracto, and testing them on general principles deriving from the
rule of law and the separation of powers.

77Three decades characterised by a logic of individual justice were followed by the current era of
constitutional logic. The Court gave up its initial refusal to consider as admissible in abstracto claims
(revolving around the legitimacy of a law or policy as such) or did not longer reject a priori claims
(complaints about injury that has not yet materialised). This development was confirmed in the begin-
ning of the century by the new powers and competences of the Court, such as the competence to
adoption a pilot judgment where the facts of an application reveal the existence of a structural or
systemic problem or another similar dysfunction which has given rise or may give rise to similar
applications.

78 EctHR, Roman Zakharov v Russia, application no 47143/06, judgment of 4 December 2015. The
Court made explicit that in cases revolving around secret surveillance, where people generally do not
know whether they have been the target of data-gathering activities, this principle could no longer be
upheld. See van der Sloot (n 77) 184.

7YEctHR, Centrum for Réttvisa v Sweden, application no 35252/08, judgment of 19 June 2018; EctHR,
Big Brother Watch and others v the United Kingdom, application nos. 58170/13, 62322/14 and 24960/15,
judgment of 13 September 2018.

80These requirements are: (1) accessibility of the domestic law; (2) scope of application of the
secret surveillance measures; (3) the duration of secret surveillance measures; (4) the procedures
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not difficult to see a parallel between the ECtHR’s minimum requirements of law
and Lon Fuller’s minimum requirements of law.3! Hence the ‘inner morality of
law’ is present in post-World War II European human rights law. What about more
external moral reference points?

D. Move to Priority of Rights (European Level):
ECtHR’s Concept of Necessity

The core message of European human rights law is not about legality, but about
states no longer being able to do whatever they think fit, simply by voting laws.
Human rights limitations, say the ECHR limitation clauses, must be based on
laws and respect the legality requirement (above) but also be ‘necessary in a
democratic society. This last formulation is extremely rich. Insisting on a
democratic telos of laws that constrain rights limitations and on the need for
limitations to respect necessity (as opposed to usefulness) are additional rule
of law ingredients that complete the rule of law-enhanced legality requirement
discussed above.

The expression ‘necessary in a democratic society’ was sacrificed as such by
the drafters of the 2000 CFR. This text on fundamental rights, a corollary of the
ECHR, only copies the term ‘necessary’ and integrates it into the proportional-
ity test defined in Article 52 CFR (‘subject to the principle of proportionality,
limitations may be made only if they are necessary’). Omitting the notion of a
democratic society in Article 52(1) CFR only adds to the technocratic feel that
emanates from the proportionality principle central in that provision.®? Terms
like ‘necessary’ (‘necessary for what?) and ‘proportional’ (‘proportional for or to

for processing data; (5) authorisation procedures; (6) ex post supervision of the implementation of
secret surveillance measures; (7) conditions for communicating data to and receiving data from other
parties; (8) notification of interception of communications; and (9) available remedies. See van der
Sloot (n 77) 184. The Court found multiple violations of these minimum requirements in Zakharov
and Big Brother Watch. In Centrum for Rdttvisa, no violation was found, but the EctHR stressed that
there was room for improvement of the Swedish legal system on several points.

81van der Sloot’s understanding of the EctHR’s approach through a Fullerian lens is rich. For Fuller
the minimum requirements of law are characterised by a morality of aspiration, aimed at the ideal, the
maximum, something that shall never be attained. Such a conception, requirements as an ideal rather
than a mandatory result, solve the puzzle, van der Sloot writes, of why the EctHR allows exceptions
to its own list of minimum requirements of law: when in each case there is no arbitrary use of power
or when a legal system remedies for its weaker performing on certain requirement with exceptionally
strong performing on other minimum requirement of law. ‘Like Fuller had proposed, the EctHR does
not so much treat these principles as “minimum” requirements of “law”, but as principles of aspiration.
If a law fails to meet all these principles, it clearly cannot be called a law proper, but there is no law that
accords in full to all these standards’ (van der Sloot (n 77) 184).

82 ¢f Greer (n 14) 18. On the anchoring of democracy in the Preamble and Art 2 of the TEU, see
D Kostakopoulou, ‘Liberty and democracy as fundamental constitutional principles of EU law’ in
K Ziegler, P Neuvonen and V Moreno-Lax (eds), Research Handbook on General Principles in EU Law
Constructing Legal Orders in Europe (Edward Elgar, 2022) 254-66.
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what?’) hang in the air, without a definition of their societal context. The Greek
understanding of virtues was not of a universal nature, but localised. A virtuous
man is a Greek living in one of the city states and the moral nature of his behav-
iour is assessed in that context. Human rights provisions with reference to guiding
values such as social justice, pluralism, tolerance or broadmindedness, or which
refer to political concepts such as ‘democratic society), localise human rights in a
meaningful way.

I already discussed the relative failure or reluctance of the ECtHR in
Handpyside to theorise the notion of ‘democracy’ in the ECHR.®® Instead,
it concentrated on textual and conceptual analysis of the term ‘necessary.
Interesting in the conceptual part of ECtHRs analysis, is the introduction of the
term ‘proportionality’ (absent in the text of the Convention) to explain ‘neces-
sary’$* This approach was introduced in Handyside (1976) and consolidated
in Dudgeon (1981) - both dealing with the severity of criminal sanctions on
certain expressions and conduct.®®

83See section IL.B discussing Handyside. In Handyside, followed by judgments such as Dudgeon
(above), the EctHR clarified some of the characteristics of a democracy that might or might not
warrant certain proposed limitations. This method makes sense from a political theory perspective. If
the choice for a democratic system means something, it cannot be compatible with whatever law that
is voted in Parliament. These laws must be congruent with the democratic society they are meant to
regulate.

84Judges are not easily nudged into political theorising about the nature of democracy and to draw
from thereof legal conclusions. That is why they introduced in the seminal Handyside judgment the
proportionality method or device for checking on states that use legal instruments or decisions to
limit rights. It allows them to replace the question ‘is this limitation necessary in a democratic soci-
ety?” with the question ‘is this limitation proportional?’ I will discuss other methods, amongst them
a more internal way of clarifying this requirement: text exegesis (‘what is meant by ‘necessary’ in
common language and in the context of the ‘Convention’). The method of using proportionality to
clarify the necessity-requirement is more external. Using the idea of proportionality as a clarification
brings in an external notion absent in the text of the 1950 Convention. German scholars like to think
the EctHR brought in proportionality inspired by German constitutional law (below). It is however
useful to remember that Handyside is a case against the UK and one that dealt with a matter of crimi-
nal law. This area of law has a long tradition going back to Beccaria’s Dei delitti e delle pene (1764) of
insisting on the proportionality of the sanctions. See on the connection between proportional punish-
ment and civilisation, F Kuty, ‘La proportionnalité de la peine en droit belge: une exigence de I'Etat
de droit érigée en droit pour le justiciable’ in C Guillain and F Kuty (eds), Actualités en droit pénal et
exécution des peines (Larcier, 2020) 7-48.

85The essential paragraph of Handyside ([9]) where one finds (first) attempts to explain the
concept of ‘a democratic society, followed by a (equally first) clarification of ‘necessary’ as meaning
‘proportional, is worth extra attention: “The Court's supervisory functions oblige it to pay the utmost
attention to the principles characterizing a “democratic society”. Freedom of expression constitutes
one of the essential foundations of such a society, one of the basic conditions for its progress and
for the development of every man. Subject to paragraph 2 of Article 10, it is applicable not only
to “information” or “ideas” that are favorably received or regarded as inoffensive or as a matter of
indifference, but also to those that offend, shock or disturb the State or any sector of the population.
Such are the demands of that pluralism, tolerance and broadmindedness without which there is no
“democratic society”. This means, amongst other things, that every “formality”, “condition’, “restric-
tion” or “penalty” imposed in this sphere must be proportionate to the legitimate aim pursued’
(Handyside [49]).
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IV. Proportionalities in Law

A. Proportionality and the ECtHR’s Understanding of
‘Necessary in a Democratic Society’

Dudgeon contains a first comprehensive presentation of the ECtHR’s understand-
ing of the necessary limits of rights limitations based on laws in a democracy. In
these paragraphs the ECtHR, five years after Handyside, structures and synthesises
its principles on assessing laws constraining rights found so far in its previous
decisions:

50. A number of principles relevant to the assessment of the ‘necessity’, ‘in a demo-
cratic society, of a measure taken in furtherance of an aim that is legitimate under the
Convention have been stated by the Court in previous judgments.

51. Firstly, ‘necessary’ in this context does not have the flexibility of such expressions as
‘useful; ‘reasonable’, or ‘desirable] but implies the existence of a ‘pressing social need” for
the interference in question (see ... Handyside judgment, par. 48).

52.In the second place, it is for the national authorities to make the initial assessment
of the pressing social need in each case; accordingly, a margin of appreciation is left
to them (ibid). However, their decision remains subject to review by the Court (ibid.,
par. 49). ...

53. Finally, in Article 8 as in several other Articles of the Convention, the notion of
‘necessity’ is linked to that of a ‘democratic society. According to the Court’s case-law,
a restriction on a Convention right cannot be regarded as ‘necessary in a democratic
society’ — two hallmarks of which are tolerance and broadmindedness - unless, amongst
other things, it is proportionate to the legitimate aim pursued (see ... Handyside judg-
ment, par. 49 ...).

54. The Court’s task is to determine on the basis of the aforesaid principles whether the
reasons purporting to justify the ‘interference’ in question are relevant and sufficient
under Article 8 par. 2 (see ... Handyside judgment, par. 50). The Court is not concerned
with making any value-judgment as to the morality of homosexual relations between
adult males.®

86 Dudgeon [50]-[54] (author’s emphasis). A first principle - we rather speak of a first method
or methodological step (the term ‘method’ is used in Handyside [51], but is not repeated in later
judgments) - is textual analysis of the term ‘necessary’ (Dudgeon [51]). We will come back to this
later, but the outcome of this query is that the existence of a pressing social need might be a pointer
to the ‘necessity’. The second methodological step is to determine the precise margin of appreciation
in each case (Dudgeon [52]). A third and fourth method uses the lens of a democracy and the lens of
proportionality to assess laws adopted to limit rights (Dudgeon [53]). Dudgeon’s [54] concludes this
presentation of principles or methodological steps. All four previous steps allow the EctHR to ascer-
tain whether the reasons given by the national authorities to justify their measures are both ‘relevant’
and ‘sufficient’ So, limiting rights at the European level is about argumentation: the reasons given by
states to limit rights must be convincing in one way or another. In Dudgeon it is about ‘relevant’ and
‘sufficient’. Other judgments express the same idea in other terms like ‘the necessity for a restriction
must be convincingly established’” (EctHR, Autronic AG v Switzerland, judgment of 22 May 1990,
A 178 [61]; Weber v Switzerland, judgment of 2 May 1990, A 177 [47]; Barthold v Germany, judgment
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Several remarks can be made about these principles, all of which have equal
relevance.

First, the ECtHR seems to suggest in the last part of [53] that assessing the
democratic nature of a measure is secondary to checking on proportionality:
Democracy is about tolerance and broadmindedness, ‘amongst others, but a
proportional law can pass the threshold of ‘necessary in a democratic society. A
restriction cannot be necessary in democracy unless it is proportionate to the legit-
imate aim. So, a restriction must be proportionate to be necessary, or, otherwise,
unproportionate restrictions cannot be necessary. This suggest that proportional-
ity is a broader category than necessity. This paragraph heralds the future ECtHR’s
approach to privilege the proportionality tool, while refraining from democratic
theory deduction or semantic analysis.?”

Secondly, the paragraphs suggest a structured test applied by the ECtHR to
assess the necessity of rights limitations based on four methodical steps, but the
Court does not promise to apply all methods in every case. On the contrary, what
is developed in Dudgenon is not a structured test, and the ECtHR does not commit
to adapting it.3 It is also not a complete test and does not include other principles
or methods, like the method of assessing whether a rights limitation affects the
essence of a right or not.%? It has, finally, also not proven to be a sustainable test to
clarify the requirement of ‘necessary in a democratic society. Later versions of it
would show significant differences in composition and finality.?

of 25 March 1985, A 90 [58]); and ‘the exceptions to Arts 8 to 11 should be narrowly construed’
(EctHR, Klass v Germany, judgment of 6 September 1978, A 28 [42]; EctHR, Sunday Times v United
Kingdom, judgment 26 April 1979, A 30 [65]). See Greer (n 28) 15.

87 Constitutional language, including fundamental rights language, serves several purposes, like
signaling messages to the population or branches of government (see above). However, ‘democracy’
proves to be a constitutional concept only triggering minimal engagement by the judges. It performs
a powerful defensive role in political debates, but in courts lacks the malleability of proportionality
(Tridimas and Gentile (n 26) 815-16). We will see other examples of boundary-setting but apparently
unsuitable judicial tools below.

88 See on this section VLB below.

89 Tridimas and Gentile (n 26) 802.The first reference to essence was made in EctHR, Winterwerp v
The Netherlands, judgment of 24 October 1979, App no 6301/73. In this case, the EctHR found a breach
of the very essence of the right to liberty as protected by Art 5(4) ECHR. An older reference this time
to the protection of ‘the substance’ of Convention rights appears in the Belgian Language Case. See
Case Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium’ v Belgium,
judgment of 23 July 1968, App Nos 1474/62, 1677/62, 1691/62, 1769/63, 1994/63, 2126/64. A more
recent illustration is Young, James and Webster v United Kingdom (1989) A 44 regarding an arrange-
ment British Rail had with its trade unions to require union membership as a condition of employment.
The plaintiffs complained about a violation of Art 11 ECHR, protecting the freedom of assembly and
association and their view was shared by the EctHR that held that the introduction of any obligation
to join a trade union is a form of compulsion that interferes with the very substance of the freedom
guaranteed by Art 11 ECHR.

°0When Robert Spano - then president of the ECtHR - was asked to contribute a foreword to a book
on proportionality, the whole issue of assessing rights-limiting laws under the Convention is presented
as ‘a proportionality test’ comprising four independent but closely related components; the essence-
method is one such component: ‘first, there must be a reasonable relationship between the means and
the ends; secondly, there must also be a fair balance between the demands of the general interest and
the interest of the individual concerned; thirdly, the limitation must not impair the very essence of the
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Thirdly, there is the final outcome of the proposed test: paragraph [54] suggests
that the principles - proportionality amongst them - allow the ECtHR to verify
the ‘relevance and sufliciency’ of a measure that then will determine whether the
requirement of ‘necessary in a democratic society’ is met. In later practice the
proportionality test will dominate the ECtHR’s approach; the question of rele-
vance and sufficiency will become less central.®! The proportionality test seems to
seduce judges, more than any other tool or method suggested in Dudgeon to test
the necessity of rights limitations.*?

Fourthly, and linked to the previous remark, proportionality proves to be cuck-
005 egg. Once introduced in a constitutional toolKkit, is aspires to dominance and
finds strong support among the judiciary.®® Together with the equally malleable
tool or concept of ‘margin for states, it takes precedence over other assessment
criteria developed in written or unwritten law. Recently Paul Tavernier has made
an inventory of proportionality’s success. It has not only colonised the analysis of
Articles 8-11 ECHR with their mention of ‘necessary, but equally of Article 15(1)
ECHR that contains a general limitation clause devoted to rights limitations in
time of emergency.®* The ECtHR even went further and ‘found’ the proportional-
ity principle also in provisions that do not have terms like ‘necessary’ and ‘strictly
required;”® including in the group of extra sensitive ECHR-rights protected by

right; and fourthly, these components are relative to the scope of margin of appreciation afforded to the
state in the field in question’ (R Spano, ‘Foreword’ in E Billis, N Knust and JP Rui (eds), Proportionality
in Crime Control and Criminal Justice (Hart Publishing, 2021) v, vi).

!In the German structuring of the test that will be discussed below, relevance and sufficiency will
become a component of the proportionality test. In Judge Spano’s 2002 presentation of the rights limi-
tation test of the EctHR (above) relevance and sufficiency were simply not mentioned, neither as the
outcome of the limitation test, nor as a component.

92 A central message is developing in this chapter: lawmakers and drafters of human rights or consti-
tutional text can draft guidelines and requirements, but judges have agency and specific working
constraints that push them towards a certain autonomy, towards tools or concepts that are malleable in
the sense that no fixed consequences arise from their use, and all this without making them vulnerable
to political tensions with other branches. The last aspect explains the lack of engagement with political
concepts such as democracy (discussed above) or essence (see below) as a brake or test on state laws
contested in the name of fundamental rights.

93 We will see below that proportionality can (and should) also attract the virtuous legislator.

%4 Art 15 ECHR creates general exception to all the specific limitation provisions previously
mentioned in the Convention. These can be disregarded in times of emergency, and are replaced by
one general test: measures are allowed only ‘to the extent strictly required by the exigencies of the situ-
ation’ (author’s empabhsis).

% ‘Mais la jurisprudence de Strasbourg a été trés audacieuse et elle a étendu ces hypothéses a
dautres dispositions de la Convention qui ne se référaient ni a la nécessité démocratique, ni a la stricte
mesure’ (P Tavernier, La Cour de Strasbourg et le Principe de Proportionnalité. La Jurisprudence
Récente concernant la France’ (2015) Ordine internazionale e diritti umani 241, 243, available at
www.rivistaoidu.net/wp-content/uploads/2021/12/2_Taverneir_2.pdf). Hence Tavernier's proposal
to distinguish between an ordinary proportionality or a quasi-explicit proportionality in the case of
Arts 8-11 and 15 ECHR, as opposed to an implicit proportionality. Particularly troublesome is that
the EctHR started reading in rights provisions that apart from explicit exceptions in the Convention
have no further limitation grounds - rights such as the right to a fair trial (Art 6), to protection
to arbitrary detention (Art 5) and the prohibition of discrimination (Art 14). None of these rights
foresees unwritten exceptions, but in all cases the Court recognised them by applying an ‘implicit’
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Article 15(2) ECHR.?® This can be characterised as an interpretative leap from
quasi-explicit proportionality to implicit (or invented) proportionality.

Finally, a remark about neutrality in the light of Weber’s characterisation of
the impersonal logic of ‘rational-legal authority’ today (see above). Dudgeon’s
paragraph [54] concludes the ECtHR’s presentation of its method to test the
necessity in a democracy of rights limitation. This test, says the Court, is about
assessing the relevance and sufficiency of the reasons given by the state for the
interference (in this case prohibiting homosexual acts). We are ‘not concerned
with making any value-judgment as to the morality of homosexual relations
between adult males’®’

This last clarification gives us an understanding of the ‘good’ the ECtHR is
expecting from the proportionality exercise: it can be applied without forcing the
Court to take a moral stand. Neutrality seems guaranteed when judges look at
rights limitations. Hence, all the benefits are there. A certain structure that suggests
a method to test whether laws are ‘good’ in a democracy and thus to go beyond
legalism respectful to the sour World War II lessons. A method that is presumed
to work without moral stands. A method that, moreover, creates more hands-
free working conditions for the European judges in need of malleable concepts.
Euphoria guaranteed? I will come back to this last question, after a brief presenta-
tion of the rise of proportionality in the EU fundamental rights system.

B. Proportionality in the CJEU’s Methodology to
Assess Rights Limitations

In the previous paragraph I discussed proportionality as a cuckoo’s egg. Once
introduced, it pushed aside other ‘methods’ and made us collectively forget
that the ECHR requires ‘necessity in a democratic society’ and not ‘proportion-
ality. The leap from the former to the latter was so evident, and the leap from
quasi-explicit proportionality to implicit proportionality was so attractive, that it
inspired other legal systems to follow. One of the systems that followed was the

proportionality principle. In one Art 5 case the Court simply stated that ‘it was entitled to do so’
(EctHR, Frangois v France, judgment of 21 April 2015 [52]. See Tavernier (ibid) 248). In an Art 6 case
(equally on procedural rights) proportionality is simply read into the provision, since ‘the procedural
right in question (access to court) is not an absolute right therefore allows for implicit limitations’
(EctHR, Viard v France, judgment of 9 January 2014 [29]). Trumps?

% Art 15(2) ECHR states that ‘No derogation from Article 2, except in respect of deaths resulting
from lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.
These provisions about life, torture, slavery and the no punishment without law rule are the closest
Europe comes to the concept of rights as trump. Still, the EctHR has applied a proportionality test
to assess limitations by states of these rights. This time it is a ‘reinforced proportionality’ test, but it
is a proportionality test, nevertheless. ¢f ‘La jurisprudence de la Cour de Strasbourg a reconnu que
lexigence de proportionnalité était renforcée dans certaines hypotheses, notamment en ce qui concerne
les articles de la Convention qui ne sont pas susceptibles de dérogation au titre de Iarticle 15’ (Tavernier
(n 96) 246).

97 EctHR, Dudgeon v United Kingdom [54].
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EU legal system of fundamental rights codified in the CFR.?® In the text of the
CFR proportionality is explicitly given a pole position, with ‘necessary’ in a subor-
dinate role as its subset.”® In CJEU practice proportionality has even reached top
status. Although Article 52(1) CFR demands the verification not only proportion-
ality, but also essence and legality as autonomous requirements,'% the practice of
the CJEU points in another direction. In that practice, the CJEU does not always
refer to the CFR, treats CFR rights only as principles,!°! (although the CFR makes
an explicit distinction),!?? or does not examine Article 52(1) CFR systematically,
and omits checking on the essence requirement.!%

These practices might not surprise in the broader picture of modernity
sketched by MacIntyre. Essence reflects ‘an unconditional moral imperative’
derived from human dignity and owed to every individual,!** and this uncon-
ditional character explains perfectly why courts, be it national or European,
shy away from establishing any concrete criteria for distinguishing between the

%8 Compare MA Eissen, ‘Le principe de proportionnalité dans la jurisprudence de la Cour
européenne des droits de 'Homme’ in LE Pettiti, E Decaux and PH Imbert (eds), La Convention euro-
péenne des droits de 'Homme, Commentaire article par article (Economica, 1999) 65-81; E Bjorge and
J Zglinski, “The principle of proportionality in EU law and its domestic application: ni tout & fait le
méme, ni tout a fait un autre’ in K Ziegler, P Neuvonen and V Moreno-Lax (eds), Research Handbook
on General Principles in EU Law. Constructing Legal Orders in Europe (Edward Elgar, 2022) 191, 193.

% This in striking contrast with the 1950 ECHR where ‘necessary’ is the only term mentioned in the
Convention and where ‘proportionality’ is only an unwritten law tool introduced by Court to clarify
‘necessary’. Hence, ‘proportionality’ in the Charter has moved up in rank and ‘necessary’ has been
downplayed and deprived of its important connection to ‘democratic society’ ‘Necessary’ thus becomes
a technical tool, deprived of its political dimension.

100 Under Art 52(1) CFR any limitation must be (a) provided for by law; (b) respect their essence; and
(c) comply with the principle of proportionality. Art 52(1) CFR: ‘Any limitation on the exercise of the
rights and freedoms recognised by this Charter must be provided for by law and respect the essence of
those rights and freedoms. Subject to the principle of proportionality, limitations may be made only
if they are necessary and genuinely meet objectives of general interest recognised by the Union or the
need to protect the rights and freedoms of others’

101B Zalar, ‘Basic values, judicial dialogues and the rule of law in the light of the Charter of
Fundamental Rights of the European Union: judges playing by the rules of the game’ (2013) 14 ERA
Forum 323. For Zalar the CJEU often disregards a careful application of the Charter and even mini-
mises or discards the Charter’s structure of rights and principles. Indeed, the Court has often appeared
to abuse the concept of principles to downplay rights contained in the Charter by interchangeably
referring to rights as mere principles or values without coherent reasonings. Besides, the Court seems
to favour interpreting EU law not based on the provisions contained in the CFR, which is primary law,
but more pursuant provisions contained in secondary law.

102 Art 52(5) CFR provides for the distinction between the rights and principles, introduced to find a
compromise as to the justiciability of economic and social rights. The rights contained in the Charter
may be fully judicially operational - they can be invoked and enforced before courts and be a direct
legal basis for judicial decisions, while the principles should be implemented by legislative or execu-
tive acts and their judicial operationality is limited to the interpretation and legality of such acts. See
more in detail, N Poltorak, “The application of the rights and principles of the Charter of Fundamental
Rights’ (2021) 34 Robert Schuman Centre for Advanced Studies Research Paper, available at ssrn.com/
abstract=3821682 or dx.doi.org/10.2139/ssrn.3821682.

103 Reference to the essence requirement, for example, is often made in passim as part of outlining the
conditions which limitations of rights must respect under Art 52(1), and in practice, proportionality
is by far the most important of the limiting conditions provided for in Art 52(1). See Tridimas and
Gentile (n 26) 806.

104 Tridimas and Gentile (n 26) 802.
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essence and the periphery of fundamental rights.!% Essence allows no compro-
mise or malleability, putting the judiciary in a difficult position towards the
state.1% Lacking a clear moral telos for our society explains why a moral impera-
tive ‘no’ to affect the essence of rights is difficult to enforce.'” Irony wants it
that proportionality is called upon by judges in to assess the question whether a
limitation affects an essence or not:'% proportionality as a tool for the judiciary
to do the work!!'%

Note also that the ‘principle’ of proportionality in the CFR is hardly defined
or clarified.!1? The vague set-up of the general limitation clause (that should logi-
cally require the utmost precision) has allowed the CJEU to continue doing what
it has been doing from the start of its proportionality journey: making sure the
proportionality principle was under its definitional control, avoiding annoying
consequences of coming out the cuckoo’s egg.!!!

105See the comparative analysis of Tridimas and Gentile (n 26) 797.

196 Tridimas and Gentile (n 26) 815. These authors in their comparative analysis also point at the
Italian Constitutional Court’s attempts to ‘save’ the essence criterion from legal oblivion by making or
defining it as a malleable standard.

1071n a similar vein, Dworkin in Taking Rights Seriously (n 6) argues that a society needs a political
theory to guide its rights selection and practice.

108 Tridimas and Gentile (n 26) 808: “The appreciation of the essence of a right, and the nature of the
infringement that affects the essence (think about the length of an infringement) cannot easily occur
outside the assessment of proportionality. For how long should offenders be deprived of their voting
rights for the violation to be considered to interfere with essence? ... The truth is that essence is defined
by reference to qualities the assessment of which requires a balancing exercise and therefore, at the very
least, implies a proportionality analysis’

109 ¢f about the essence-tool: ‘None of the above functions can hide the limitations of essence as
a judicial tool. It does not do away with the need for balancing nor does it guarantee a higher level
of protection than would otherwise apply. The value of the concept lies much more in offering a
constitutional posture and a legitimizing device than a judicial tool that provides a firm dividing line’
(Tridimas and Gentile (n 26) 815). The idea behind the essence of rights requirement should precisely
be one of a rule (and not a principle) that bars any balancing, or weighing, no matter how weighty or
pressing the legitimate aims of any restriction are, or any other legal arguments made. See T Ojanen,
‘Making the Essence of Fundamental Rights Real: The Court of Justice of the European Union
Clarifies the Structure of Fundamental Rights under the Charter’ (2016) 12 European Constitutional
Law Review 318, 328.

110 The text suggests a definition of the principle of proportionality, but a proper look reveals only a
suggestion that the principle is vaguely about reasonable or necessary relationships between means
and certain legitimate ends (‘Subject to the principle of proportionality, limitations may be made only
if they are necessary and genuinely meet objectives of general interest recognized by the Union or the
need to protect the rights and freedoms of others’).

111 See Bjorge and Zglinski (n 99) 193. This journey started with Internationale Handelsgesellschaft
(1970), judged six years before the ECtHR’s Handyside (1976). The Advocate General invited the
CJEU to affirm the principle of proportionality in a case with fundamental rights dimensions. The
CJEU recognised the existence and role of the principle. Contrary to the suggestion of the AG, it did
however not undertake any effort to anchor the principle in the wordings of the Treaty but decided
to base the principle on unwritten law rather than on textual arguments. Amid this creative moment,
the CJEU looked at German law, but insisted on a European law solution. This was found! The
Court detected the presence of a general principle in European law requiring that limitations must
be ‘appropriate and necessary’ to attain the relevant EU policy objective of the measure. The term
proportionality was not used, but the cuckoo’s egg was added to the basket, and it was under the full
control of the European judges.
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There is little difference between the approaches of the two European courts.
Both are bound by legal text that contain indications about how to assess laws that
limit rights, but both approaches form part of an interpretative ethic that favours
teleology and conceptual autonomy over literary interpretation and textual
anchors.!2

The rest of the CJEU proportionality story should therefore by now be famil-
iar.!13 Different formulas are used in different areas of EU law.!!* A stable definition
of the principle or a stable commitment by the CJEU to apply such a definition
would never follow. Neither the definition, nor components of the principle, were
clarified.

C. Proportionality: Its Historical Legacy

One can safely state that proportionality is by far the most important of the limit-
ing conditions provided for European and national human rights law practice.!'®
But is it only a tool for judges? History teaches us that the concept addresses itself
to all, including the virtuous citizen and legislator.

Proportionality is by no means a modern concept. It is present in the moral
thought and practices of the Ancient Greeks with their moral code based on physi-
cal and mental virtues, adapted by the Romans and by Christians. Proportionality
can be attached to all four cardinal virtues: fortitude (andreia or fortitude),
prudence (phronesis or prudentia), temperance (sophrosyné or temperantia) and
justice (dikaiosyneé or iustitia).

The affinity for acting in a proportionate manner with the virtues of temper-
ance and prudence (also understood as wisdom (sophia)) is clear.!'® But justice

112 Tridimas and Gentile (n 26) 802.

130nce entered in EU law, the principle became a popular adjudicative technique. The CJEU
resorted to it in a wide range of fields and contributed to the export of the principle to domestic
legal systems withing the EU that were unfamiliar with it (Bjorge and Zglinski (n 99) 195). The EU’s
take on proportionality will typically consist of an examination of the suitability and necessity of the
relevant measure — the Internationale Handelsgesellschaft stage of the proportionality test-, as well as,
where appropriate the right balance between the interest of the rights holder and the competing policy
concerns-the balancing stage of the test that was added in subsequent cases.

14While sometimes requiring that a measure must be no more than “appropriate for attaining a
legitimate objective and must no go beyond what is necessary to achieve it” on other occasions it has
found that state action must, in addition, not constitute a “disproportionate” interference and respect the
“substance” of a right” (Bjorge and Zglinski (n 99) 195). With regard to the number of limbs, components
or prongs, we will discuss the German law-inspired academic version of a structured proportionality
test with three limbs and three sub-limbs (see below), but the CJEU will frequently omit one or two
steps during its review of proportionality, or only examine the matter where it is explicitly raised by the
applicant or where it is otherwise significant to the dispute in issue (Bjorge and Zglinski (n 99) 195).

115 Tridimas and Gentile (n 26) 806.

116See on the connection between phronesis and sophia, A Kinneging, De Onzichtbare Maat
(Prometheus, 2021) 523. Pronesis, once mastered, gives one the ability to do the good and to bring a
concrete case under the right general category. It is about considering well, judging well, and prescrib-
ing rightly, using not only rational powers, but also intuition taking into consideration context and
potential consequences.
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seems to guide most straightforwardly towards the basic ideas of proportional-

ity. This cardinal virtue that regulates all our relationships with others, is usually

defined as ‘to each his own’ or ‘may all get their due’!!”

It was Thomas Aquinas (1225-1274) in Summa Theologica (written around
1270) who made the explicit connection between justice and proportionality.!!8
Aristotle’s worldview - insisting on telos as an important part of the explanation
of the world, and on the central role of virtues in ethics as they allowed a human
to live the most human live - had a strong impact on Aquinas. The latter used
the term ‘proportion’ to explain the role of virtues. These help to do the ‘good; a
term that denotes ideas such modus, species and ordo, the right measure towards
the individual, the species and the world as a whole. Everything has a certain
weight, and what is heaviest must ‘weight the heaviest. Aquinas uses proportio
to express this idea of weight and the right measure that God has wanted for the
world.!*?

So, proportionality has ancient roots. It is about creating proportion and
harmony between things and demands of life - not only in morals, art and archi-
tecture, but also in mathematics and law.!?° Criminal law, for instance, has played
an important role in the development of the principle and its introduction in
law.'2! Jeremy Bentham’s famous calculus applied proportionality in legislation
in all areas of law: weighing each time the pros and cons of one or more future
actions against the degree of happiness they can provide.!?? Bentham’s ideas on

17 Respectively ‘Suum cuique’ and ‘Unicuique suum’

118Now each man’s own is that which is due to him according to equality of proportion. Therefore,
the proper act of justice is nothing else than to render to each one his own’ (Hoc autem dicitur esse
suum uniuscuiusque personae quod ei secundum proportionis aequalitatem debetur. Et ideo proprius
actus iustitiae nihil est aliud quam reddere unicuique quod suum est.) (ST, II-11.58.11C). I use the version
available at www.corpusthomisticum.org/sth3057.html. On the treatment of the virtues by Aquinas,
see Kinneging (n 117) 518-30; ] Finnis, Aquinas, Moral, Political and Legal Theory (Oxford University
Press, 1989).

119 Praeterea, ea quae sunt ad finem, proportionantur fini’ (ST, 1.47.3.ad 1). ‘Further, those things
which are for the end are proportioned to the world. See Kinneging (n 117) 496.

120Jean-Marc Sauvé, vice-président du Conseil d’Etat, ‘Le principe de proportionnalité, protecteur
des libertés, 17 March 2017, Conseil d’Ftat 9, available at www.conseil-etat.fr/publications-colloques/
discours-et-interventions/le-principe-de-proportionnalite-protecteur-des-libertes.

121See, N Courakis and V Polyzoidou, “The Principle of Proportionality: Tracing its Historical
Evolution’ in E Billis, N Knust and JP Rui (eds), Proportionality in Crime Control and Criminal Justice
(Hart Publishing, 2021) 101, 110-14 (discussing Montesquieu, Beccaria, Bentham and the differ-
ent legal codifications with regard to proportional punishment). Courakis and Polyzoidou study the
proportionality principle in the context of criminal law and highlight the many philosophers, starting
with Socrates and Cicero who have advocated a basic understanding of it in punishment against the
prevailing rule of the lex talionis (‘an eye for an eye’). During the Enlightenment the idea of propor-
tional punishment was on every liberal or utilitarian philosopher or politician’s mind, culminating in
demands for explicit rights on proportional judgment and for clear limits to disproportional punish-
ment. These claims were recognised in the 17989 French Declaration, the 1791 US Eight Amendment,
the 1794 Prussian Civil Code and several laws initiated by the likes of Thomas Jefferson in Virginia and
Jean-Paul Marat in France.

1227 Bentham, Traités de législation civile et pénale, vol 1 (Paris, 1820) ch V, 28ff, available at isidore.
science/document/ark:/12148/bpt6k5692310z; Courakis and Polyzoidou (n 122) 111-12.



Proportionality in Modern Regulatory States Confused about Priorities 63

ideal legislation were actively discussed on both sides of the Channel and must
without doubt have contributed to laws voted with a grain of proportionality in
areas characterised by human rights or other sensitive concerns.!?

Some contemporary authors suggest that the proportionality principle is
in the first place a principle to adjudicate in conflicts, but they admit that the
principle has the potential to become a principle of good governance, not only
addressed to judges, but to all public authorities, including the legislator.'?* More
proportionality in laws would be ideal, but the historical sketch is more subtle.
Our previous discussion suggests that the tradition of injecting proportionality in
laws by legislators is not new.

The history of proportionality in court as a tool for judges to deliver judg-
ments is more complex. Our analysis of Greek virtues like justice and prudence
suggests a strong connection between proportionality and judging well, a connec-
tion that might well have existed in medieval times. The connection got lost when
Enlightenment (arguably following Newton’s physics) abandoned the idea of
telos as a necessary part of the explanation of how the world works. A reliance
on proportionality by judges must have experienced a setback during this period
mesmerised by scientific objectivity and rules. Law and adjudication needed to
be conceived after the model of natural sciences. Enlightenment’s insistence on
the primacy of laws and the subordinate role for judges that would follow were
relaxed towards the end of the nineteenth century.'?*> Post-World War II's under-
standing of the need for a rule of law system to amend the rule by law practice
brought the principle back into law, where it moved to the fore of the judicial
activity. The gate was again open for proportionality as a corrective principle
controlled by judges.!2¢

Today the principle of proportionality has made a stellar rise in the moral and
legal landscape.!?” Proportionality, authors hold, is the criterion used by most

123 A good example is the French Act on the separation of Church and State of 9 December 1905. This
law aimed to ‘respect as far as possible local customs and traditions and ... interfere with them only
to the extent that it is strictly necessary in the interest of keeping public order’ The act is discussed by
Bjorge and Zglinski (n 99) 192. I will return to it in the next section.

1247ean-Marc Sauvé (n 121) 4. Sauvés example is the presence of the principle in the Act of 15 March
2004 prohibiting students in French public primary schools, secondary schools and lycée from wearing
symbols and clothing manifesting a religious affiliation.

125Gee Whitman (n 22) 371-92; S Dauchy, ‘Le juge, bouche de la loi. A propos de la célébre méta-
phore de Montesquieu’ (2014) 256 Nagoya University Journal of Law and Politics 325, available at hal.
univ-lille.fr/hal-02959170/document. The French revolutionaries never envisaged judicial power as a
balancing element vis-a-vis legislative power, nor did they intend to associate it with legislative power,
or with the executive function. On the contrary, from the outset, the judiciary was conceived as subor-
dinate to the legislature, with only a modest interpretative role. In the UK judicial proportionality was
present from the 17th century. See, Bjorge and Zglinski (n 99) 191-92 with further references.

126 Meierhenrich (n 44). This author insists on the distinction between the German or continental
Rechtsstaat tradition and the more Dicean or Anglo-American rule of law tradition. Both traditions,
however, came to be invented as responses to the rule by law tradition. The invention of these traditions
took place at around the same time, but in response to very different local exigencies.

127K Méller, The Global Model of Constitutional Rights (Oxford University Press, 2015); K Méller,
“The Proportionality of Lockdowns’ in P Sutoris, S Murphy, A Mendes Borges and Y Nehushtan (eds),
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courts in the liberal-democratic world to determine the justifiable and legitimate
nature of repressive measures taken by the state. Proportionality is then ‘simply’
a structure that allows judges to engage in the practical reasoning necessary to
assess the justifiability of a policy.!?® It is based on the idea of creating ‘proportion’
in human action contained in many proverbs worldwide like ‘not using a sledge-
hammer to crack a nut’!?® Its use in court promises to reintroduce the virtue of
justice after centuries of modernity’s legalistic monopoly. The specific conditions
of every case can be looked at again, the irreducible singularity of life and people is
respected, and human justice (un droit sur mesure) can be realised.!>

D. Proportionality in Courts: Superior Features
Compared to Other Review Methods (Moller)

Proportionality review is not based on legal interpretation or a special hermeneu-
tical method, but is about justification and instrumental and normative rationality
control.!*!

Modern proportionality review is said to be a creation of German courts that
spread out in the legal word.!* In European human rights case law the review is
done after the analysis of the legality criterion (is there a legal basis for a limita-
tion of a right?) and the legitimate aim criterion (does the limitation envisaged
pursue a legitimate aim?). The foundation for the EU principle of proportional-
ity was laid in an already mentioned case regarding Germany - Internationale
Handelsgesellschaft (1970) - where the CJEU looked at the German case law but
decided to look for its own version and found it in the EU general principles of
law. As developed in the EU’s law and doctrine, the proportionality assessment
typically entails a three- or four-step (with three to four components/questions
depending on how to count) test examining suitability (whether the measure is
suitable, appropriate to reach the aim pursued); necessity/alternatives (whether
the measure is necessary, the least restrictive to achieve this aim); and proportion-
ality in the strict (narrow) sense (whether the measure imposes a burden that is
excessive having regard to the aim pursued).!3?

Pandemic Response and the Cost of Lockdowns: Global Debates from Humanities and Social Sciences
(Routledge, 2023) 157-70, also available at eprints.Ise.ac.uk/113726/1/Moller_proportionality_of_
lockdowns_paper_13_2021.pdf.

128 Méller, “The Proportionality of Lockdowns’ (ibid) 158.

129§ Van Drooghenbroeck and X Delgrange, ‘Le principe de proportionnalité: retour sur quelques
espoirs dégus’ (2019) 7 Revue du droit des religions 41.

130bid 42.

131t does not demand a justification with reference to an authoritative text but rather an instrumen-
tal and normative justification of governmental measures on the basis of rational standards’ (R Poscher,
‘Proportionality and the Bindingness of Fundamental Rights’ in E Billis, N Knust and JP Rui (eds),
Proportionality in Crime Control and Criminal Justice (Hart Publishing, 2021) 49, 57.

132P Craig and Gr de Burca, EU Law: Text, Cases, and Materials (Oxford University Press, 2015) 551.

133 Craig and Burca (ibid) 551; R Schiitze, An Introduction to European Law (Cambridge University
Press, 2015) 204-05. See further literature supporting these three steps: M Cohen-Eliya and I Porat,
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Kai Moller, a leading expert on the work of Robert Alexy, presents the principle
as a series of basic questions and sub-questions that respect and follow the human
rights limitation logic. The question of the proportionality of a rights-limitation is
addressed after answering the legality question (‘is there a legal basis?’; Q Legality)
and the question about the legitimate aim (‘does the limitation envisaged pursue a
legitimate aim?’; Q Legitimacy). The answer to the legitimacy question then forms
the starting point for the proportionality inquiry with questions about appropri-
ateness or rational connection (Q1 Proportionality—rationality), questions about
possible relevant alternatives (Q2 Proportionality—necessity), and finally very
specific questions about balancing (Q3 Proportionality—balancing). These very
specific sub-questions about the balancing component of proportionality are said
to give more depth to the balancing exercise, avoiding superficial balancing.

These four components combined - legitimacy, rationality, necessity, balancing —
give the following:

- Do state measures pursue a legitimate objective and meet a ‘compelling
social need’? (Q Legitimacy)

- Are they rationally related to this objective/are they suitable (relevant
and sufficient means to achieve it)? (Q1 Proportionality-rationality)

— Arethey necessary in the sense that there must be no less restrictive but
equally effective alternative? (Q2 Proportionality-necessity)

- Are they appropriate!** or ‘proportionate in the strict sense, the estab-

lishment of which requires a balancing exercise between the severity
of the restriction and the importance of the public interest pursued?
(Q3 Proportionality-balancing).
Q3.1. How serious is the infringement of the rights protected interest of
the individual; for example, the burdens that the measures impose on the
ability of individuals to live their lives freely)?
Q3.2. How important is the competing public interest (the importance of
the motive called upon by the state; for example, protecting health and life)?

Q3.3. What is the relationship between the two (to determine whether the
importance of the public interest in the protection of rights outweighs the
severity of the restriction of freedom)?

‘American balancing and German proportionality: The Historical Origins’ (2010) 8 International
Journal of Constitutional Law 263, 267; Y Arai-Takahashi, Proportionality - A German Approach’
(1999) 19 Amicus Curiae 11, 12. For the CJEU’s case law on these three steps, see Case C-343/09 Afton
Chemical Limited v Secretary of State for Transport [2010] OJ C234/14 [45] (with further references).

134 Some German scholars use the term ‘appropriateness’ as an alternative term for the proportionality
stricto sensu whereas the CJEU in some cases refers to appropriateness in the sense of suitability. Here
the German scholars’ approach is followed.
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As said, today most courts in the world apply this proportionality test or a variation
of it, and in many cases, they apply the test equally to review laws. Evidently, this
infringes on the institutional prerogatives of the lawmaker.!3® To create a culture
of respect for rights this is said to be indispensable. Anticipating proportionality
review by judges, invites lawmakers to respect a standard of care. The questions of
proportionality typically require the state, when imposing measures restrictive of
rights and freedoms, to pursue legitimate objectives; to prove that impugned meas-
ures are rationally related to those objectives; and to guarantee that the impugned
measures are no more than necessary to achieve legitimate objectives.

The added value of proportionality as opposed to other review methods of
acts and laws, is its ability to push forward the interrogation of state’s motives.!3
Older judicial standards only screened for unreasonableness and abuse of power.
Proportionality review is more ambitious and considers not only rationality or
lack of it. It is about legitimacy, rationality, and necessity and balancing. Hence, a
first advantage of proportionality testing is its explicit consideration of a plurality
of rationally relevant considerations.'*”

A second advantage is that all this review work is delivered in a transparent and
structured way. As said, older judicial standards only screened for unreasonable-
ness and abuse of power. The move to standards of reasonableness in some legal
systems already constituted a more restrictive approach towards state’s discretion.
The reasonableness test excludes disproportionate measures, but is satisfied with
a proper or reasonable balance between all the competing interests at stake when
state measures interfere with rights.!*® However, compared to the proportionality
test with its structured questioning (see above), the reasonableness test is more

135“Why have judicial proportionality controls — in all their different nuances - found their way into

so many different constitutional and human rights jurisdictions? A legal realist explanation could
simply point to the attractiveness of the proportionality control to the courts that claim it. It provides
constitutional and other courts with a broad and flexible power of judicial review with which to over-
turn legislative decisions. But even if the temptations associated with judicial power are part of the
explanation, it would be strange if courts could assert this power in so many jurisdictions without
losing acceptance if there were no underlying reasons of political morality upon which the propor-
tionality control could lean. Theories of democracy certainly cannot explain the widespread use of
the proportionality control: as critics never tire of emphasizing, the democratic legitimacy of courts is
much less than that of parliaments when it comes to balancing conflicts of interest. Thus, there must be
other normative foundations of the liberal constitutional state upon which the courts can base their use
of the proportionality control over the more democratically legitimated legislature. (Poscher (n 132)
56-57).

136Unlike ordinary substantive review standards, such as Wednesbury unreasonableness, struc-
tured proportionality is, as the High Court of Australia observed in Palmer v Western Australia ...
transparent and in principle hostile to legal fictions that might justify disproportionate measures:
EC Ip, ‘Courts, Proportionality and COVID-19 Lockdowns’ IACL-AIDC Blog (23 September 2021),
available at blog-iacl-aidc.org/covid19-future-constitutionalism/2021/9/23/courts-proportionality-
and-covid-19-lockdowns.

137This amount of context-sensitivity is absent in constitutional systems like the US, where courts
engage in categorical reasoning focusing only on one or a handful of characteristics of the reviewed
measure or circumstances in which it is invoked.

33 NH Grohmann, ‘Tracing the Development of the Proportionality Analysis in Relation to Forced
Evictions under the ICESCR’ (2022) 22 Human Rights Law Review 1, 4.
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ad hoc, vague, and not guided by a framework of questions that states need to
answer.!¥ Proportionality is also said to be more transparent in comparison with
modern constitutional review in the US based on categorical constitutional analy-
sis (‘What rule does the Constitution give for this case?’) tempered in some cases
by a balancing doctrine.!*? US balancing compares between the burden on the
right and the importance of the governmental interest. Proportionality testing
does that, too, but only as the final subtest after other tests that do not rely on
balancing with its risk of subjectivity.!!

So, proportionality is about deep interrogation of state actions (advantage 1)
based on a structured transparent inquiry (advantage 2). Together they explain
the heuristic benefits of the judicial turn to proportionality: it makes judicial
reasoning more intelligible for other state actors and contributes to a culture of
justification in a liberal constitutional state.!*> The proportionality requirement
forces the majority to present this justification to an appropriate and independent
constitutional institution.'*?

Proportionality, with its superior testing of state actions, not only benefits
citizens, but also state actors. Subordination to its use also has strong legitimis-
ing effects on state actions in today’s societies where legitimacy can no longer be
based on references to external sources like religion.!** Proportionality review in
court facilitates the confrontation of the legal sphere with non-legal spheres in a
controlled manner.!*> Review by judges carrying out their own assessment can

139ibid.

140 Cohen-Eliya and Porat (n 134) 263-65. Balancing has never attained the status of an established
doctrine in US constitutional law in the same way that proportionality has in European constitutional
law and remains controversial as a doctrine in US constitutional law.

141ibid 268. Proportionality testing therefore allows less vagueness and judicial subjectivity in balanc-
ing, proponents of proportionality analysis hold: the balancing done in the framework of the final
subtest of proportionality is only the end of the testing. It is preceded by the subtests of suitability or
rationality and necessity that are not based on balancing. The test of suitability and necessity do not
involve balancing and do not require comparisons between the end and the right. All that suitability and
necessity require is a better fit between the means and the end, one which does less harm to the right.

1421n political theory, a right to a justification is seen as a counterpart of the democratic process. It
allows the individual to call upon the democratically elected legislature to justify the need to infringe
on fundamental rights (Poscher (n 132) 56-57, with references to recognition approaches in ethics and
philosophy (M Kumm, N Petersen, A Honneth, etc)). A democracy that takes justification seriously is
more than a majority machine based on power struggle. It seeks additional legitimation by considering
all citizens as rational subjects and to make sure its democratic decisions can be reasonably justified.
The right of justification as a component of the democratic principle is through the proportionality
standards equipped to be exercised in court.

143 Poscher (n 132) 57. See also E Herlin-Karnell, “The domination of security and the promise of
justice: on justification and proportionality in Europe’s ‘Area of Freedom, Security and Justice’ (2017) 8
Transnational Legal Theory 79.

144 Remember that in bureaucratic modernity, power can no longer be based on traditional or char-
ismatic grounds, but only on rational grounds, resting on a belief in the legality and rationality of
laws to guarantee that the rationality applies to the system’s bureaucratic structure as a whole. See also
E Billis, N Knust and JP Rui, “The Typology of Proportionality’ in E Billis, N Knust and JP Rui (eds),
Proportionality in Crime Control and Criminal Justice (Hart Publishing, 2021) 3, 12-13.

145 Proportionality also facilitates the meeting of spheres within the multilevel legal order. It facil-
itates for instance the work of the ECtHR as a European court that must operate with respect of
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irritate the other social systems (eg politics, army, police, economy), but the irrita-
tions are limited through the selective linkage of the proportionality test that is
carried out only after a state decision is based on a law. While doing so, it strength-
ens both the checks and balances of the legal and political system and facilitates
obtaining and maintaining social legitimacy for desired state policies,!*® through
showing a standard of care (see above).

E. Is there a Doctrine? (Descriptive Question).
Three Myths about Proportionality in Court

Many myths surround the proportionality test.!*” The first is about the neutrality
of the principle.!*® Proportionality does more than simply ask a series of questions.
Courts carry out a proper assessment, have a law-constitutive role, and might take
law-constitutive decisions on topics with an immediate impact on the political

subsidiarity. Domestic judicial review of the proportionality of rights-infringing measures has
become an obvious cornerstone of the subsidiary nature of the Convention system. Lack of judi-
cial review of the proportionality of the COVID-19 measure entails a procedural violation of the
ECHR. Its complete absence in the face of executive action that restricts Convention rights logically
leads to the finding of a violation (ECtHR, Communauté genevoise daction syndicale (CGAS) v Suisse,
judgment of 15 March 2022, Application no 21881/20). See S Smet, ‘First violations in a Covid-19
case: Communauté Genevoise d’Action Syndicale (CGAS) v Switzerland’ (9 May 2022) Strasbourg
Observers 9, available at strasbourgobservers.com/2022/05/09/first-violations-in-a-covid-19-case-
communaute-genevoise-daction-syndicale-cgas-v-switzerland; JH Gerards, ‘Communauté genevoise
daction syndicale (CGAS) t. Zwitserland (EHRM, 21881/20) - Demonstratieverbod in coronatijd:
er zijn grenzen’ 2022 European Human Rights Cases Updates 12. In practice this process of ‘proce-
duralisation’ of the proportionality test is a way of avoiding a proportionality test in (the European)
court by relying largely on the legislative proportionality test (if any) done in the Member State that
has authorised the rights infringing measure. See critically, Van Drooghenbroeck and Delgrange
(n 130) 51-55. Equally, N le Bonniec, La procéduralisation des droits substantiels par la Cour
européenne des droits de ’homme. Réflexion sur le contréle juridictionnel des droits garantis par la
Convention européenne des droits de ’homme (Larcier, 2017); E Brems and ] Gerards (eds), Procedural
Review in European Fundamental Rights Cases (Cambridge University Press, 2017); OM Arnardéttir,
“The “procedural turn” under the European Convention on Human Rights and presumptions of
Convention compliance’ (2017) International Journal of Constitutional Law 9; P Popelier and C Van
De Heyning, ‘Subsidiarity Post-Brighton: Procedural Rationality as Answer?” (2017) Leiden Journal
of International Law 5; LM Huijbers, “The European Court of Human Rights’ procedural approach
in the age of subsidiarity’ (2017) 6 Cambridge International Law Journal 177; M Saul, “The European
Court of Human Rights’ Margin of Appreciation and the Processes of National Parliaments’ (2015)
Human Rights Law Review 745.

146 Billis, Knust and Rui (n 145) 14-15.

147 One myth about proportionality as more protective of rights than US categorical balancing, will be
addressed below (section V.C). About the inaccuracy of this myth in principle and in legal practice of
the courts, see Cohen-Eliya and Porat (n 134) 270.

81n Dudgeon (as discussed in section IV.A) the ECtHR insisted on its method of testing rights limi-
tations on relevance and sufficiency freed it from value-based reasoning. ¢f ECtHR, Dudgeon v United
Kingdom [54] (author’s emphasis): “The Court’s task is to determine based on the aforesaid principles
whether the reasons purporting to justify the ‘interference’ in question are relevant and sufficient under
Art 8 par. 2 .... The Court is not concerned with making any value-judgment as to the morality of homo-
sexual relations between adult males’
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system, thus causing irritations within other social systems.!*’ The application of
the principle entails more than rationality control but demands work of interpreta-
tion (hermeneutics) that is hardly neutral.'>

The second myth to debunk is the ‘Germanness’ of proportionality testing.
It is true that the Supreme Administrative Court of Prussia in Kreuzberg (1883)
applied the principle to assess police interventions - a judgment that provoked a
commentator’s catchphrase ‘Police should not shoot sparrows with cannons’!>! It
is equally true that the German Constitutional Court authoritatively set the tone
of post-World War II judicial review of laws in the Pharmacy Decision where it
introduced and spelled out the principle into constitutional law and required the
legislator to respect it.!>2

However, there are competing genealogies'>® that point at proportionality-type
judicial review in public law of the UK (seventeenth century) and in the case law of
the French Conseil d’Etat (early twentieth century).!>*

The full history of the proportionality principle can be better grasped when
considering the presence of proportionalities (plural).!>®> Today’s proportionality

149 Billis, Knust and Rui (n 145) 14. Perhaps a claim can be made that the neutrality resides in the
structured form of the test, contrary to the reasonably test (above) that has no guiding framework like
the questioning framework of proportionality, but this claim has to be tested to its merits (do the courts
follow the framework? Is the sheer fact that there is a structure in a reasoning enough to speak about
‘neutrality’ of the reasoning?).

150 poscher (n 132) 64-66. This hermeneutical work is needed, when the judge reflects about possible
alternatives that the legislator could have chosen and the question of balancing in a particular case, with
the sub-question about how binding upon the legislator a specific right is. Not every right-limitation is
as serious from a constitutional perspective, and, the German Constitutional Court at least, attentively
looks at the relevant provisions in the German Constitution and their position in the whole of the
Constitution to better understand the balancing to be done to find the answer to the question of appro-
priateness of the measure and the kind of safeguards that need to accompany powers to limits rights.

151 Prussian Supreme Administrative Court Kreuzberg, judgment of 14 June 1882, PrOVG 9, 353.
See Bjorge and Zglinski (n 99) 192-94; ] Schwarze, Droit administratif européen (Bruylant, 2009) 731;
Cohen-Eliya and Porat (n 134) 263-86.

152BVerfG 7, 377, judgment of 11 June 1958. See Poscher (n 132) 52-53. On top of a rationality or
suitability test, the German Court insisted on the need for assessing the necessity of a rights-limiting
measure in the light of other equally effective options. It completed the by now classical standard of
proportionality with a development of the balancing test, that Pharmacy Decision heavily relied on a
comparison of the infringement with possible alternative infringements. The proportionality test as an
instrument to test limitations of fundamental rights was born.

153 Bjorge and Zglinski (n 99) 192-94; Y Arai, ‘Proportionality — a German Approach’ (1999)
19 Amicus Curiae 11.

154Bjorge and Zglinski (n 99) 192-94 with further references. Their examples show how judges
made sense of domestic laws, like the French Act on the separation of Church and State (above), that
contained proportionality elements in their provisions.

155 Billis, Knust and Rui (n 145) 15. A distinction can be made between proportionality as a virtue,
proportionality in taste and arts and science, legislative proportionality, and proportionality in adju-
dication (c¢f Billis, Knust and Rui (n 145) 17). I already discussed Courakis and Polyzoidou’s study
of the proportionality principle in the context of criminal law (Courakis and Polyzoidou (n 122)
104-05). Within this legal field different notions of proportionality coexist: substantive criminal law
(with respect to criminalisation and the limits of self-defence), procedural criminal law (regarding the
applicability conditions for coercive measures such as searches, communication interceptions, arrest
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testing in court is made possible and nourished by these proportionalities.!*®
Proportionality in adjudication would not have been possible without legislative
proportionality paving the way. The history of French proportionality testing
started when French judges needed to consider a national law that included an
idea of proportionality in its principles. There is a history to be written about
lawmaking that is respectful of the proportionality principle. Such a study would
also give a different perspective on its uptake by judges, for whom legal materials
are a key point of departure.’’

The third, and most troubling, myth regards the commitment of judges to
structured proportionality testing. There is a normative stance in the discus-
sions built upon an assumption of commitment.!*® Whether the assumption is
correct is something that academic analysis will have to be attentive to.!* Did
courts commit to the principle, and if yes, did they commit to the full package as
identified by scholars? Does the appearance of the structured test in one case or
several cases equal an explicit commitment of the Court in question to adhere to
the structured test?

Take for instance, the CJEU’s Digital Rights Ireland. It could appear as a model
judgment respectful of the German-based version of the proportionality test.'®®

warrants and pre-trial detentions) and sentencing law (concerning the assessment of the seriousness of
crimes and penalties). Billis, Knust and Rui insists on this coexistence of different notions of propor-
tionality. Proportionality in constitutional law does not mean the same thing as proportionality in
administrative law or criminal law, and within each legal field more than one notion might circulate
(Billis, Knust and Rui (n 145) 15). See for an overview of areas of application of the principle in EU law,
Bjorge and Zglinski (n 99) 196-98).

156 This also explains certain differences in judicial review. ¢f Poscher (n 132) 65. Poscher goes to great
lengths to remind us that the proportionality principle in the Pharmacy Decision is hermeneutically
developed from the so-called bindingness clause to Art 1(3) of the German Basic Law: ‘“The following
basic rights shall bind the legislature, the executive and the judiciary as directly applicable law.

157'This devotion or pairedness of judges to their texts also partly explains why the review approach
of the CJEU differs from this of the ECtHR: not only the primary texts (we recall that Art 52(1) CFR
is formulated differently from Art 8(2) ECHR), but equally the secondary laws tested by the CJEU are
different and the latter are taken from different legal areas with each their own notion of proportional-
ity. One unique model of proportionality testing that applies always is a myth.

158 During the pandemic, for instance, we thus could read the following: ‘Unfortunately, several
courts around the world have been watering down structured proportionality in the judicial review of
COVID-19 emergency measures ... ignoring wholesale the steps required by structured proportional-
ity. A public health emergency per se neither suspends entrenched fundamental rights nor invalidates
the continued applicability of structured proportionality and similar doctrines in the countries that
recognise them. The transparent analytical steps that these doctrines obligate authorities to openly
undertake should not be sidestepped by public health officials or courts, especially in times of high
stress and emotionality’ (Ip (n 137)).

159¢f ‘le Conseil constitutionnel a approfondi son controle, initialement limité au controle de
ladéquation et parfois de la nécessité, au profit du triple test de proportionnalité’ (Sauvé (n 7)).

160 CJEU, Joint cases C-293/12 and C-594/12 Digital Rights Ireland and Seitlinger and others [2014]
[46] (with further references). In this case, the retention on the basis of the Directive 2006/24/EC
was found appropriate for fighting against serious crime (Digital Rights Ireland [49]). Moreover, after
stating that the existence of alternatives (like anonymous communication that could be deemed less
harmful) did not affect appropriateness, the CJEU stressed that the retention could not be justified by
the objective pursued, despite importance of this objective (Digital Rights Ireland [50]-[51]). Citing
IPI, which in turn referred to Satakunnan Markkinapérssi and Satamedia and Volker und Markus
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But closer analysis reveals that the ‘less restrictive alternative’ test is swapped with
a less demanding ‘limited to what is strictly necessary’ test.!®! Other CJEU judg-
ments are more superficial or less complete.!?

Likewise, the ECtHR, without clarification, shifts between broad proportional-
ity testing!®® and narrow proportionality testing.!** The latter is done by omitting
the ‘pressing social need” question or ‘relevant and suflicient reasons’ element. The
ECtHR not only amends the number, but also the nature of the components of
the proportionality test whenever it deems it appropriate. The first proportional-
ity question — whether the interference promote legitimate state interests — will
usually be dealt with as ‘promoting any legitimate state interest, but now and then
is made stricter by adding a textual argument about ‘necessity’ or a consideration
of the intimate aspect of the right that is affected.!®> In those rare cases, the ECtHR

Schecke and Eifert, the CJEU addressed proportionality in the strict sense. After highlighting the need
for precise safeguards based on Marper (Digital Rights Ireland [54] and [55]), the CJEU found that the
interference was not limited to what was strictly necessary, since the Directive, among (many) others,
affected anyone in a generalised manner and did not provide for adequate safeguards against abuse or
misuse (Digital Rights Ireland [56]-[59], [66]-[67]). See: Case C-473/12 Institut professionnel des agents
immobiliers (IPI) v Geoffrey Englebert, Immo 9 SPRL, Grégory Francotte [2014] O] C9/13 (IPI) [39];
Case C-73/07 Satakunnan Markkinapérssi and Satamedia [2008] ECR 1-9831 (Satakunnan
Markkinapérssi and Satamedia); Joined Cases C-92/09 and C-93/09 Volker und Markus Schecke GbR
and Hartmut Eifert v Land Hessen [2010] ECR I-11063 (Volker und Markus Schecke and Eifert).

1617 Milaj, ‘Invalidation of the data retention directive - Extending the proportionality test’ (2015)
31 Computer Law & Security Review 604, 613: The ‘limited to what is strictly necessary’ test does not
open the doors for an assessment of the means used for surveillance since its aim is different. In the
way this test has been used so far by the Court, it does not assess the form of surveillance and the way
it is done but aims to limit the impact of the interference with the life of the individual by evaluating
the existing safeguarding measures. In comparison, the ‘less restrictive alternative’ criteria, as the
name suggests, aims to show that the desired result cannot be achieved with other means that would
interfere less with the rights of the individual® ¢f] Milaj, ‘Privacy, surveillance, and the proportionality
principle: The need for a method of assessing privacy implications of technologies used for surveil-
lance’ (2016) 30 International Review of Law, Computers & Technology 115, 120. This handling of
affairs is part of a more general attitude of CJEU reluctance to use the ‘less restrictive alternative’ test
when judging Union measures and Union laws, and to make the Charter more malleable by treating
rights in the Charter as only principles or by not referencing to the Charter at all. See section IV.A-B
above.

162 ¢f with T Harbo, “The Function of the Proportionality Principle in EU Law’ (2010) 16 European
Law Journal 171.

163 ECtHR, Malone v the United Kingdom, Application no 8691/79, judgment of 2 August 1984 [101];
ECtHR, Segerstedt-Wiberg and others v Sweden, Application no 62332/00, judgment of 6 June 2006 [88].

164 ECtHR, Breyer v Germany, Application no 50001/12, judgment of 30 January 2020 [88] (‘An
interference will be considered “necessary in a democratic society” for a legitimate aim if it answers a
‘pressing social need” and if it is proportionate to the legitimate aim pursued’). For a full analysis, see
P De Hert and G Bouchagiar, Adding and removing elements of the proportionality and necessity test
to achieve desired outcomes. Breyer and the necessity to end anonymity of cell phone users’ (2021)
7 European Data Protection Law Review 304.

1657 Christoffersen, Fair Balance: Proportionality, Subsidiarity and Primarity in the European
Convention on Human Rights (Martinus Nijhoff, 2009) 114. Based on a detailed analysis of case law,
Christoffersen concludes that the ECtHR can only be said to have rejected the idea of including in
the proportionality requirement the obligation for states to choose the least restrictive alternative to
achieve the aim pursued. See for a confirmation of this analysis, Van Drooghenbroeck and Delgrange
(n 130) 42-61. These authors attach great value to Glor (2009) where the ECtHR confirmed explicitly -
in their view for the first time - that for a measure to be considered proportionate and necessary in
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will insist on the requirement that the objective of the measure is not only legiti-
mate but also meets ‘compelling social need’!®

At the level of domestic law and domestic courts, work is to be done to verify
whether there is a commitment to a broad test and, if so, if this commitment is
upheld.!®” Some authors find that the overall picture of the test in the practice of
domestic courts is a messy blend of cases in which judges employ a loose form
of structured proportionality analysis.!®® The same messiness, incidentally, is also
present in systems without proportionality testing.!®® Non-commitment to a fixed
structure of reasoning seems to be the rule in the life of the judiciary. Judges do not
want to apply a given structure of reasoning; they do not only want to assess the
reasonableness of legislative decision-making, but also the motivations behind it.
When the Constitution provides no specific further guidance, they want practical

a democratic society, the existence of a measure that less seriously infringes the fundamental right
in question and achieves the same end must be ruled out (ECtHR, Glor v Switzerland, judgment of
30 April 2009 [94]). However, Van Drooghenbroeck and Delgrange find that after Glor this stance has
not followed through.

166 ECtHR, Dudgeon v United Kingdom [50]-[52]: 50. A number of principles relevant to the assess-
ment of the “necessity”, “in a democratic society”, of a measure taken in furtherance of an aim that
is legitimate under the Convention have been stated by the Court in previous judgments. 51. Firstly,
“necessary” in this context does not have the flexibility of such expressions as “useful’, “reasonable’, or
“desirable”, but implies the existence of a “pressing social need” for the interference in question (see the
above-mentioned Handyside judgment, p.22, par. 48). 52. (...) ‘not only the nature of the aim of the
restriction but also the nature of the activities involved will affect the scope of the margin of apprecia-
tion. The present case concerns a most intimate aspect of private life. Accordingly, there must exist
particularly serious reasons before interferences on the part of the public authorities can be legitimate
for the purposes of paragraph 2 of Art 8 ¢f ‘A particularly striking feature of the Dudgeon, Norris and
Modinos cases, on the one hand, and the Handyside and Miiller decisions on the other, is how similar
issues, for example, concerning the position in other countries, ‘pressing social need’, and proportional-
ity, were handled in different ways. Although there need not be uniformity of outcome in cases such as
these, greater uniformity in method and reasoning is desirable’ (Greer (n 28) 29).

167 Selective remarks in literature on the Belgian Conseil d’Ftat, and the French Constitutional Court,
suggest a loose approach, without a faithful lipreading of the structured test. ¢f Y Mossoux, ‘Les princi-
pes du raisonnable et de proportionnalité in PO De Broux, B Lombaert and F Tulkens (eds), Actualité
des principes généraux en droit administratif, social et fiscal (Anthémis, 2015) 51, 63: ‘Certains arréts
du Conseil d’Etat pourraient étre analysés comme une marque de réticence du Conseil d’Etat envers le
controle de la nécessité. Ainsi, en matiére de sanctions administratives.

168 At least two scenarios of judicial testing of rights limitations can be distinguished. Either courts
do not commit or engage to apply in all cases to the structured test. In this scenario, some legitimacy
and rationality check or justification is mentioned, a necessity test with consideration of possible
alternatives is often skipped and a very brief, superficial of loose balancing test concludes. Or —
second scenario — they do commit to the full structured test, but in sensitive cases go through the
steps superficially. So, the presence of a full test does not in itself guarantee more proper proportion-
ality thinking. In terms of rule of law systems having judges with good judgment, the first scenario is
most preferable.

169 Tushnet (n 2) 275: ‘A doctrine ... is a way of dealing with problems across a range of problems —
ideally, in the present context, across the range of all cases raising questions about a statute’s constitu-
tionality ... The overall picture in each jurisdiction is, I believe, a messy blend of cases in which judges
employ a loose form of structured proportionality analysis and an equally loose version of categorical
reasoning in which seemingly relevant characteristics sometimes affect the court’s approach and some-
times do not’ Paul Yowell equally refers to abundant evidence that courts do not follow a ‘formulaic
approach’ to the proportionality test. See P Yowell, Constitutional Rights and Constitutional Design.
Moral and Empirical Reasoning in Judicial Review (Hart, 2020) 33 with examples.
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reasoning without many of the constraining features that otherwise characterise
legal reasoning.!”°

Against the myth of judges bound by structured review, we need to insist on
the separated realities of judges and academics, and a better understanding of the
reality of judging.!”! Academics are too eager to lecture judges. Forcing courts to
march through all the components of a test established by academics makes no
sense. Judges should only spend time on the components that affect the outcome.!”?
What ‘really’ matters in adjudication is delivering ‘good judgments’!”® All other
things considered are of a secondary nature,'”* methodology included.!” Even
more trivial or absurd are academic accusations about judges that deny testing
proportionality, but implicitly make use of it.}”®

170 Yowell (n 170) 33-34 with reference to M Kumm, ‘Political liberalism and the structure of rights: on
the place and limits of the proportionality requirement’ in G Pavlakos (ed), Law, Rights and Discourse:
The Legal Philosophy of Robert Alexy (Hart, 2007) 130, 140.

71 Some discretion for judges to test and review state actions is needed. This discretion will be there
anyway. It will be self-authorised by the judges through a variety of means (from implicit, hidden, to
explicit). It is useful to recall the many distinctions between the work of judges and academics (see
section IL.B, above). The ideal of one unique top-down imposed structured that does not follow from
explicit primary or secondary law, might hurt judges’ inclination not to depart from the legal materials
and formulations of rights at hand too lightly. These texts and their differences will adopt their rights-
limitation test accordingly. ¢f ‘Judges apparently believe, often enough, that obvious variations in the
nature of rights and the subjects of legislative regulation call for different analytic approaches. I have
little doubt that these approaches can be shoehorned into a framework labeled ‘proportionality’, but
my sense is that doing so obscures more than it illuminates — precisely because doing so substantially
reduces the distinctive virtue of proportionality in promoting transparency’ (Tushnet (n 2)).

172 Tushnet (n 2) 274. Marching through the components makes no sense when a state measure makes
obvious sense with one component of the structured proportionality test but appears to make little
sense with respect to another. cf ‘the Strasbourg institutions tend only to refer to the margin of appre-
ciation when a decision is finely balanced. Where they have no doubt about accepting or rejecting the
state’s case, they tend to make no reference to it at all’ (Greer (n 14) 14).

173 ¢f ‘we should seek judges with good judgment. And, I believe, when we put judgment at the center
of our concern, the structure of doctrine retreats to a distant periphery. Judges with good judgment
will reach the right result — will optimize appropriately — no matter whether the doctrine they apply
is proportionality, case-specific balancing, categorical balancing, a complex set of categorical rules, or
whatever other alternatives there might be. Judges with bad judgment will reach bad results along both
dimensions of concern no matter what' (M Tushnet, “Three Essays on Proportionality Doctrine’ (2016)
Harvard Public Law Working Paper no 16-43 52, available at ssrn.com/abstract=2818860 or http://
dx.doi.org/10.2139/ssrn.2818860.

174 agree with one of the major premises of Christoffersen’s thinking, that it is often hardly possible
to demonstrate that a specific decision is uniquely correct. But it might be acceptable as the reasoned
product of informed impartial choice. And so, the Court’s task is, as the author puts it, ‘doing fairness
through a vision of reasonableness. (See the foreword of Luzius Wildhaber, former president of the
ECtHR, in J Christoffersen, Fair Balance: Proportionality, Subsidiarity and Primarity in the European
Convention on Human Rights (Martinus Nijhoff, 2009) xiii.

1751n his lecture on the relationship between judges and academics, Lord Burrows, insists on a passage
in a book of Lord Goff stating that the desired result, not the methodology used, is what counts fore-
most for judges. It explains, Burrows continues, why in general, judges do not articulate and, it may be,
do not seriously think about their own methodology (Burrows (n 29) 60).

176 There is also nothing wrong with judges who formulate reasonings that can be partly connected
with the structured test. There is nothing unique about the components of the structured propor-
tionality test as a specific way of constitutionally reviewing rights limitations. The components are
or should be simply elements of any reasoned evaluation of constitutionality. Principles such as



74 Paul De Hert

For Tushnet there is enough ground to doubt the existence of a true propor-
tionality doctrine.'’”” The distinctive virtue of proportionality doctrine, as
highlighted in the previous section, is its structure, which promotes transparency
about the considerations that the judges take into consideration when reviewing.
That transparency is not delivered when the overall comparative picture is one of
judges using loose forms or bits of the structured test.!”® A doctrine of proportion-
ality applied by courts would only be the case if they follow the fully structured
approach, which is rarely pretended as such by courts and even more rarely in
practice.”” Hints of proportionality analysis in cases not using its structured
version may not in fact illustrate proportionality analysis at all.!8

V. Normative Discussion: The Need for a Doctrine?

A. Undertheorising Categorical Logic (First Weaknesses
of Proportionality Testing)

After having answered a descriptive question (‘Is there a doctrine of proportional-
ity in court?’), I now turn to a more normative question (‘Should we have such a
doctrine in court?’). To answer this question, myths surrounding proportional-
ity testing must be punched through (see above) and weaknesses surrounded the
test must be identified. Tushnet compared European proportionality testing and
US-based categorical reasoning (characterised by a black-and-white, yes-or-no

choosing the right means to reach an end, the choosing the relatively best and the lesser evil, are
long-established elements of any technical or academic formation. ¢f M Weber, Wissenschaft als Beruf
(Reclam, 1995) 38. Using a component is not specific to proportionality testing but can point at any
kind of reasoned analysis. ¢f Tushnet (n 2) 273: ‘Noting the appearance of such components in a
decision show that the court is engaged in reasoned analysis, not that it is engaged in a ‘semblance’ of
proportionality’

177 Tushnet (n 2) 275.

178 See the opening epigraph of this chapter.

179But, in my view, a doctrine of proportionality just is the fully structured approach its academic
advocates describe. Without such a structure, we do not have a doctrine of proportionality - though we
might well have completely acceptable reasoned explanations for results’ (Tushnet (n 2) 274).

1801n the context of ECtHR analysis Van Drooghenbroeck and Delgrange acknowledge albeit with
a certain sadness that it is analytically more exact to distinguish between a full ‘proportionality rule’
and a ‘proportionality test’ — which does not necessarily check compliance all components depending
on the extent of the margin of appreciation granted (Van Drooghenbroeck and Delgrange (n 130) 57).
Tushnet’s understanding usefully corrects Tor-Inge Harbos more dogmatic understanding of what
judges should do. Harbo argues that judges should do what they say they do, and that they should not
do something else. For Harbo there seems to be only two options: either judges test proportionality
(and then they have to go through the full structure) or they do not and then they undermine it by
offering in reality a more arbitrary Wednesbury reasonableness test (Harbo (n 163) 158, 181). In the
author’s view, however, this all depends on the commitment of judges to a full structured test. In the
name of a doctrine prohibiting judges to produce reasoned evaluations of constitutionality is hard to
defend.
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approach making balancing redundant)!®! and identified two pitfalls. A first pitfall
is difficult to avoid, regardless of the method of review: it is making errors of
judgement. This all-too-human, inevitable phenomenon can distort propor-
tionality analyses but, sometimes, this is only understood later in time through
experience. The second pitfall of proportionality analysis, at least in the dominant
version proposed by Alexy, is its rejection of categorical thinking.'®? For Tushnet,
an American academic, this is a difficult aspect of the European approach. We hear
Dworkin’s echo when Tushnet argues that adopting some categorical rules can be
a means of achieving better results overall than proportionality would produce
directly.!®3 The outcome of Tushnet’s analysis is a preference for categorical reason-
ing, with proportionality testing as a first approach for novel legal problems.!3*
There is a strong case for injecting categorical clarity in every legal system. If
not, judges may walk on quicksand. Conceiving all rights as malleable principles
always in need of balancing, as some proponents of proportionality testing do, is a
dangerous option. Judges do deliver this categorical clarity in their judgment when

181 Tushnet (n 2) 274-79. Tushnet’s approach is partly normative developed to make the American
review method more performative (in particular, the component of the availability of less restrictive
alternatives should be part of any reasoned analysis of constitutionality, Tushnet writes), but at the same
time avoiding turning fully structured proportionality testing into the new constitutional approach
for the US legal system. Courts engaging in categorical reasoning identify only a handful of a statute’s
characteristics or the circumstances in which it is invoked. Categorical reasoning instructs the judge
to disregard features of the statute or situation that non-lawyers would almost always think relevant
to deciding whether application of the statute was well advised. See on the American model of review,
A Miller, ‘Proportionality Paradigm or Paradox? The Proportionality Principle in American and
German Security Law Jurisprudence’ in E Billis, N Knust and JP Rui (eds), Proportionality in Crime
Control and Criminal Justice (Hart Publishing, 2021) 181-206.

182'We recall that Alexy was able to position balancing as a dominant solution for conflicts between
fundamental rights after having affirmed that all fundamental rights are mainly and foremost princi-
ples (understood as optimisation requirements) and not rules. See R Alexy, A Theory of Constitutional
Rights (Oxford University Press 2002) 47-49. There is a clear link between Alexy’s theory of rights
as principles and his defence of a broad use of the proportionality principle: his rights are principles
understood as optimisation requirements, which means that their application requires proportionality
analysis (Harbo (n 163) 166). A good case for characterising at least some fundamental rights as rules,
rather than as principles is given by C Pace, Robert Alexy’s A Theory of Constitutional Rights critical
review: key jurisprudential and political questions’ (2012) 1 Dinamia’Cet Working Paper, 11, available
at repositorio.iscte-iul.pt/bitstream/10071/3883/1/DINAMIA_WP_2012-01.pdf.

183 Tushnet gives the example of a categorical rule that prohibits prior restraints on any demonstration
as opposed to proportionally assessing by courts of possible risks of every single demonstration. ‘All
elements of that calculation are highly speculative in advance of the demonstration. In contrast, after
the demonstration it is easier to determine how much social harm and social benefit actually occurred.
The “no prior restraints” rule produces correct outcomes more often than would judicial consideration
of the (obviously relevant) potential social harms and benefits’ (277).

184 Proportionality analysis would be the natural approach for novel problems dealt with by legisla-
tion, until judges have built up enough experience with evaluating this kind of legislation and can
identify any systematic error of evaluation (if any). At this moment in time, categorical rules and
exceptions to these rules can be developed that support the constitutional work of courts. See Tushnet
(n 2) 277-78. A similar thesis was defended by Frederick Schauer in 2003, who provocatively held
that as European constitutional law matures over time, it will develop the same rule-like structure that
characterises the more mature American constitutional system. See F Schauer, “The Convergence of
Rules and Standards’ (2003) New Zealand Law Review 303. See also Cohen-Eliya and Porat (n 134)
263-64.
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needed.'®® Preferably, constitutions and rights declarations help the judges to find
that clarity by distinguishing between fundamental and less fundamental interests.
Differences in the formulation of limitation grounds can be one way to do that.
Another option is explored in the CFR, which recognises constitutional rights with
a more or less strong character, next to principles that are more malleable.!8¢ We
saw however that the CJEU treats certain rights as principles and that proponents
of the proportionality test ignore, to a certain degree, all strong formulations of
rights to make balancing possible. Van der Sloot demonstrates how both the CJEU
and the ECtHR avoid proper testing of rights limitations and prefer to present
cases as if based on conflicting rights.!8” A principled deontological approach to
rights is, step by step, being replaced with a utilitarian consequentialist approach
that avoids thinking in fundamental and less fundamental terms: every principle
is relative and can be measured, and when an act causes more good than harm, it
is considered a good act.!88

The remoteness with Dworkin’s vision of rights shielding against utilitarian
policies could not be more serious. In Europe this was quickly understood by
Habermas. Taking away rights formulated as rules or watering down their deon-
tological nature amounts to tearing down the firewall of the legal system based
on fundamental rights.!%® Habermas’s famous firewall objection to proportionality
testing as a default constitutional setting is that the ‘balancing approach deprives
fundamental rights of their normative power’ by means of balancing, rights are

185 Granting less privacy protection to corporations than to individuals, for instance, is a categorical
decision. In Volker und Markus Schecke and Hartmut Eifert v Land Hessen the CJEU, referring to the
publication of personal data relating to beneficiaries of agricultural aid, held that ‘legal persons can
claim the protection of Articles 7 and 8 of the Charter in relation to such identification only in so far
as the official title of the legal person identifies one or more natural persons. ... [T]he right to respect
for private life with regard to the processing of personal data, recognized by Articles 7 and 8 of the
Charter, concerns any information relating to an identified or identifiable individual ... However, when
examining the proportionality of publishing information concerning legal persons who received aid,
the CJEU reached a different conclusion, ruling that such publication did not go beyond the limits of
the proportionality principle. It stated that ‘the seriousness of the breach of the right to protection of
personal data manifests itself in different ways for, on the one hand, legal persons and, on the other
hand, natural persons’ (CJEU, Joined cases C-92/09 and C-93/09, Volker und Markus Schecke GbR and
Hartmut Eifert v Land Hessen [GC], 9 November 2010 [87]).

186 The concept of absolute rights in Europe is one example of a tool allowing to inject categorical rules
in the stage of the final balancing stage (Tushnet (n 2) 271). These rights can be recognised through
textual analysis (‘how are they formulated?’; ‘are there exceptions to the right in the text?’). A bit more
judicial interpretation is warranted when the categorical rule is based on the observation that a meas-
ure affects the essence of a right or a most intimate aspect of a right. ¢f ECtHR, Dudgeon v United
Kingdom [52]: ‘not only the nature of the aim of the restriction but also the nature of the activities
involved will affect the scope of the margin of appreciation. The present case concerns a most intimate
aspect of private life. Accordingly, there must exist particularly serious reasons before interferences on
the part of the public authorities can be legitimate for the purposes of paragraph 2 of Article 8’

187B van der Sloot, “The Practical and Theoretical Problems with ‘Balancing” (2016) 23 Maastricht
Journal of European and Comparative Law 439.

188ibid 457.

189 Habermas maintains that ‘a deontological understanding of legal norms and principles’ is like ‘a
firewall erected in legal discourse. See ] Habermas, Between Facts and Norms (The MIT Press, 1996)
256-59. On the Habermas-Alexy debate, see also van der Sloot (n 190) 439-59.
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downgraded to the level of goals, policies and values, losing their deontological
character and their ‘strict priority, their characterisation as ‘normative points of
view’

B. Ignoring Hidden Categorical Logic (Second Weakness
of Proportionality Testing)

Tushnet’s problem with proportionality testing is not so much that it rejects cate-
gorical reasoning, but that it has no eye for the hidden categorical ‘moments’ in
its inquiry: judges creating, de facto either openly or below the level of conscious-
ness, categorical vetoes and preferences, perverting the proportionality testing
they claim to apply.'® The obvious example is national security measures.'*! This
is indeed a more vicious phenomenon - at least for a doctrine that aspires to
transparency.

As discussed above, proportionality testing does not only claim the virtue
of transparency but also of its capacity to incorporate a great deal of context-
sensitivity. This flexibility afforded by its endorsement of explicit consideration
of all rationally relevant considerations allows judges using proportionality to
address or adapt easily to the political environment in which they operate. Politics
of the moment can affect, either openly or below the level of consciousness, the
way in which relevant considerations are considered, Tushnet holds, adding with
palpable pleasure that American-style categorical analysis can be more resistant to
the politics of the moment.!*?

Hence, proportionality analysis can lead to under-protecting state interest and
over-protecting individual rights by allowing judges to take into consideration a
broad range of considerations, but the opposite is also true. By sneaking into the
proportionality analysis categorical perceptions, not much is left of the original
intent of the test.!??

190 Tushnet (n 2) 274-79. Tushnet insists on a shielded but de facto present coexistence of categorical
analysis withing the context of proportionality testing. This secretive surfacing of simplicity happens
particularly at the ‘less restrictive alternatives’ and/or the stricto sensu stage of the proportionality anal-
ysis. He points at the tendencies amongst judges to restrict the range of alternatives to be considered in
the former stage as one that builds in categorical reasoning into the proportionality analysis.

1 Tushnet (n 2) 277-78. Proportionality testing leading up to invalidation is hardly to be expected
in this area. Courts, Tushnet observes, are components of the overall political system and only under
some circumstances will they set themselves against claims by executive officials and legislatures that
some acts threaten national security. Engaging in a proportionality analysis, ‘judges might well treat
protection of national security as a transcendent goal weighing extremely heavily in their thinking and
worry that they are not in a position to contest the judgments made by specialists in national security
in the executive or legislative branches.

192 Tushnet (n 2) 281.

193 We recall the observations made by academics from Eric C Ip, a Hong Kong-based academic, that
proportionality testing unlike ordinary substantive review standards such as Wednesbury unreasona-
bleness (a famous English lenient test named after a 1948 case that spread through the common law
system: a reasoning or decision is Wednesbury unreasonable (or irrational) if it is so unreasonable that
no reasonable person acting reasonably could have made it), is transparent and in principle hostile to
legal fictions that might justify disproportionate measures (Ip (n 137)).
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Habermas and Tushnet’s objections against proportionality review (treating
rights as principles that can be balanced against others; ignoring hidden categori-
cal moments that bring in the irrational) are not fictional. Even strong proponents
of the proportionality test admitted its general failure during the COVID-19
pandemic.!¥* Several taboos affected the proper application of the test by the courts
worldwide.'® The irrationality of these taboos (on the mortality question, on the
age question, and on hospitals being overburdened) could have been challenged
with solid Socratic questioning,'% but judges proved not able to properly engage
in correct balancing as required by the proportionality test. Instead, they gave
openly or implicitly categorical preference to ‘physical life’ (‘life’) over ‘living one’s
life’ (‘freedom’).

Moller sees this as ‘wrong’ and contrary to what the proportionality test instructs
us to do, namely, to balance the need to protect lives against the importance of
maintaining as much freedom as possible, rather than giving unconditional prior-
ity to one of these values.!’

Habermas’s authoritative warning three decades ago, for the ‘danger of irra-
tional rulings’ associated with proportionality testing, respectful of Dworkin’s
political conception of rights, was visionary for what happened with our legal
system during the pandemic.!”® Proportionality testing lacks rational standards,
Habermas argues. It therefore invites arbitrary balancing in which policies and
politics trump rights. ‘Weighing takes places either arbitrarily or unreflectively,

194 Most lockdown measures taken by states, although prima facie disproportionate, were left
untouched. Courts around the world watered down structured proportionality testing to leave these
measures unaffected. Ip (n 137). See also S Thomson and EC Ip, ‘COVID-19 Emergency Measures
Are Hurting Democracy Globally’ (2020) 110 American Journal of Public Health 1356. Examples from
New Zealand, England and Australia show recourse to blunt, non-substantiated statements of the
‘necessary, reasonable, and proportionate’ nature or the ‘unarguably proportionate’ nature of COVID-19
emergency measures.

195 Msller (n 128) 157-70.

196‘A taboo was quickly placed on one of the crucially important questions: the relevance of the age
distribution of the people dying of Covid. Thus, it became publicly and politically impossible to openly
and freely discuss whether the fact that the average age of people dying of Covid was in the low 80s
was relevant in deciding what measures were justified. The reason given for this was that all lives were
equally valuable and entitled to the same protection’ (158); ‘Nor was there much public discussion
about the harms of lockdowns, for example in the media. Rather, the focus both on the part of the
governments as well as the public was continually on the other side of the balance, namely on questions
such as the Sars-Cov-2 incidence, hospitalizations, death rates, long Covid, etc. This created an imbal-
anced picture which will have led many to believe that the protection of people from the virus was the
only relevant factor in assessing the justification and proportionality of lockdowns’ (162); ‘it is not clear
why the protection of the health service should be given priority over all other considerations. The idea
is certainly psychologically understandable ... It is simply not clear why the avoidance of this particular
evil (hospitals being overburdened) should be prioritized over all others, including, for example, the
avoidance of the evil of inflicting considerable developmental damage or trauma on children that will
presumably burden many of them for the rest of their lives’ (166).

197 Méller (n 128) 164.

198 The danger of irrational ruling is one of Habermas’s main objections to Alexy’s theory of constitu-
tional rights in addition to the firewall objection discussed above. See: Habermas (n 190) 256-59. See
also Pace (n 183) 13.
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according to customary standards and hierarchies’ and this danger of irrational
rulings only increases when the judicial is founded ‘on a kind of moral realism or
moral conventionalism’!%’

C. Leaving Open Important “Technical Questions’
(Third Weakness of Proportionality Testing)

The foregoing analysis merely identifies the limits of what can be expected of the
structured proportionality principle in courts. Its openness to a broad range of
considerations allows judges to bring in openly or below the level of consciousness
categorical preferences that are often state-friendly. In this light it is disturbing to
note how many ‘technicalities of the test’ remain vague — 50 years after Handyside
and Dudgeon - when compared with the US doctrine on testing and scrutiny.

Take the starting point of the test and the question of whether there are
legitimate purposes served by a proposed rights limitation. Is any state interest -
including interest that are not unreasonable but no more — enough or do we need
a compelling state interest to limit rights?% s the test really about the priority of
rights or is it about balancing rights and state interest put on equal footing?

Who should prove what of the components of the test? The burden of proof when
applying the test might be a trustworthy indicator for finding out what can be
expected from it. Academic literature on the test is silent on the matter or suggests
that the burden of proof lies on the shoulders of the state.?’! In European practice,

19 Habermas (n 190) 259. See more in detail, Pace (n 183) 13. Habermas’s critique is directed
to Robert Alexy. This author, in his reply, argues that the balancing can be made more rational by
assigning the values ‘light, ‘moderate’ and ‘serious’ to evaluate the competing reasons and reaching
rational judgments. Moreover, these values can be translated into numerical values, allowing users of
his proportionality test to use mathematical formula (‘weight formula’) that are further enriched with
three variables (the importance of the principles at stake, the abstract weight of those principles and the
reliability of the empirical assumptions). See R Alexy, ‘Discourse Theory and Fundamental Rights’ in
AJ Menendez and OE Eriksen (eds), Arguing Fundamental Rights (Springer, 2006) 15-29.

200 As discussed above, the ECtHR selects the components of the proportionality tests case-by-
case and amends its formulation of the components of the proportionality test when useful. The first
proportionality component ~whether the interference promote legitimate state interests — will usually
be dealt with as ‘promoting any legitimate state interest. Only now and then is the semantic meaning
of the term ‘necessity’ used in the Convention taken seriously and the component is reformulated as a
requirement about the legitimacy of the state objective that must also meet a ‘compelling social need.
Any state interest in most cases versus compelling state needs in some cases. It is perfectly possible that
judges follow the structured proportionality test but formulate the components in such a state friendly
way that the interference passes the test without difficulties.

201“The doctrine of structured proportionality typically requires the state, when imposing measures
restrictive of rights and freedoms, to pursue legitimate objectives; to prove that impugned measures are
rationally related to those objectives; and to guarantee that the impugned measures are no more than
necessary to achieve legitimate objectives’ (Ip (n 137)). Various phrases have been used by the ECtHR
over time to express the idea that the rights in the Convention should take priority, with the state carry-
ing the burden of justifying the interference. For example, the grounds must be ‘relevant and sufficient,
the necessity for a restriction must be ‘convincingly established; and the exceptions to Arts 8-11 should
be narrowly construed.
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however, it is not always clear which party has the burden of proving that the
interference has been proportionate.?°2 The result is confusion, and not on a minor
detail. Vagueness on the burden of proof creates an ethos of sloppy European
review — unable to choose between the ‘priority to rights” or the balancing of equal
interests.?%?

Another area of further clarification of the doctrine is about scrutiny. The US
system is transparent about its categorical rule-reasoning and about the scru-
tiny levels.** From 1938 onwards, with United States v Carolene Products Co, the
Supreme Court started developing a layered doctrine of testing rights limitations,
with three levels of scrutiny (strict scrutiny; intermediate scrutiny; and rational
basis review). These levels, developed over the years, not only determine the
intensity of the scrutiny (compelling or important or normal legitimate objective;
narrowly related to the objective or substantially related or rationally related) but
also the burden of proof (the state in the first two cases of scrutiny; the challenger
in the last).29°

The levels of scrutiny in European proportionality literature are undertheo-
rised or presented as ‘closely connected’ to proportionality.?® Some overlap

202 Greer (n 28) 15; Greer (n 14) 20.

203 Greer (n 28) 15; Greer (n 14) 20.

204The outcome of the categorical analysis is either that a measure is constitutionally permissible
or unconstitutional, or that a certain standard of review needs to be applied: mere reasonableness,
intermediate scrutiny, and strict scrutiny. Strict scrutiny is very much like structured proportionality,
as it requires legislation that restricts fundamental constitutional rights to promote compelling govern-
mental interests; be substantially and directly related to promoting those interests; and be the least
restrictive means that effectively promote them (Ip (n 137)).

205Yowell (n 170) 2024; B Snider, ‘What Are The Levels of Scrutiny?” (FindLaw, 12 May 2020), avail-
able at www.findlaw.com/legalblogs/law-and-life/challenging-laws-3-levels-of-scrutiny-explained. The
difference with the fuzzy margin of appreciation test of the ECtHR is striking. Not much seems to have
changed since Van Dijk and Van Hoof in the 1990s concluded that the development of a ‘model margin
of appreciation test’ in Handyside, and subsequent judgments have ‘not provided clarity) and that it is
‘still quite hazardous to try and foretell’ whether in any given case the discretion national authorities
are permitted will be wide or narrow (P Van Dijk and G Van Hoof, Theory and practice of the European
Convention on Human Rights (Kluwer, 1990) 589). See also the summary of their analysis made by
Greer (n 28) 16-17: ‘Van Dijk and Van Hoof distinguish four different approaches to the doctrine in
the Strasbourg case-law: cases in which (a) no margin of appreciation has been allowed at all and a
fully-fledged review of state discretion has been conducted; (b) a narrow margin of appreciation has
been permitted; (c) a reasonableness test has been applied and; (d) a “not unreasonable” test has been
employed. As the authors argue, the difference between (a) and (b) is not always easy to determine
because the Strasbourg organs sometimes refer to the state’s margin of appreciation yet carry out a
full review themselves, while the key difference between (c) and (d) lies in the burden of proof. Under
the former, the “reasonableness test”, the state must prove that its decisions were reasonable, whereas
under the latter, the “not unreasonable test”, the applicant has to prove that they were unreasonable,
the benefit of any doubt being given to the state. The authors also claim that, although not all decisions
neatly fit their hypothesis.

206 See Bjorge and Zglinski (n 99) 199. Bjorge and Zglinski - authors of an excellent study on propor-
tionality in EU law — do pay attention to the issue of review, which they introduce as ‘closely connected’
to the theme of proportionality but conflate both concepts to a large degree. They equate ‘lenient
proportionality testing with light scrutiny review’ and ‘intensive proportionality scrutiny’” with ‘strict
scrutiny’. Their rule of thumb is that the CJEU, which chooses its levels of scrutiny review, is lightly
reviewing EU acts, but strictly reviewing Member States acts, although the CJEU in recent years seems
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between proportionality questions and review standards cannot be denied,?"” but
the two are analytically distinct. It is therefore perfectly possible for a judge to
allow discretion but to apply the full test, or, to allow no discretion but to test via
lenient proportionality. Asking judges to identify their level of scrutiny is asking
them to go beyond ‘neutral interpretation’ and position themselves with agency-
setting agenda; distinguishing between aspects of rights that are more important
than other aspects of the same right. One would have expected this much from the
ECtHR,?% but its margin of appreciation test doctrine has never approached the
level of clarity given by the Supreme Court.

The combination by the ECtHR of a vague margin test with an equally vague
proportionality test is toxic for every ideal of certainty and predictability. Robert
Spano, former president of the ECtHR, can be credited for having proposed some
kind of integration of both test under the general label ‘proportionality model, but
the model has hardly any predictable qualities.?%

A positive aspect of Spano’s model is that it starts from what is written in the
ECHR to distinguish between a standard test for the relative rights, and a most
strict test for limitations of absolute rights.?!% Spano then departs from textual

to enrich its approach and is more willing to grant Member States more discretion in certain areas
approaching the margin of appreciation—concept central to the case law of the ECtHR.

207 This is the case when judges go beyond interpretation and draw normative lines about the impor-
tance of subsets of rights. ¢f ‘the Federal Constitutional Court developed its tiered theory of freedom
of occupation within its balancing considerations, a theory that relies on the distinction between the
choice of occupation and the exercise of that occupation, alluded to in the text of the norm, which
also distinguishes between the choice and the exercise of an occupation. It thus tries to effectuate the
bindingness of Art 12 Basic Law with respect to the legislature via hermeneutically guided balancing
considerations within its appropriateness test. In functional terms, the tier-based approach derived
from the Pharmacy Decision is like various tests developed in the US for regulating limitations on free-
dom of expression. Thus, early proportionality jurisprudence foreshadowed a re-entry of hermeneutics
into the rationality control established with the proportionality test’ (Poscher (n 132) 65).

208 This Court is overburdened by complaints and to survive must select. The Court also must deal
with a political sensitive clientele (more than 40 states with different political regimes).

209 Spano’s proportionality model proposes three levels of scrutiny (presented as three proportional-
ity tests) with a standard test for the relative rights, a stricter test for mass surveillance because of its
risks for the rule of law, and the strictest test for limitations of absolute rights. More concretely, Spano
distinguishes between ‘the general proportionality criterion’ (applied under the second paragraphs of
Arts 8-11 ECHR), the ‘absolute proportionality criterion’ (to judge limitations of the right to life under
Art 2 ECHR) and ‘strict or intermediate proportionality criterion’ to judge cases about mass surveil-
lance (Spano (n 91) vi).

210Behind the framework we hear an echo of the important textual analysis done in Handyside
taking precise textual formulations of ECHR-rights as a point of departure, in particular their use
of adjectives and terms like ‘necessary’ (Art 8-11), ‘indispensable’ (Arts 2 and 6), ‘absolutely neces-
sary, ‘strictly necessary’ and ‘to the extent strictly required by the exigencies of the situation” (Art 15),
‘admissible; ‘ordinary’ ‘useful’ (Art 4 and Art 1 of Protocol no 1), ‘reasonable’ (Art 5) or ‘desirable’ The
ECtHR has however quickly abandoned this textual method to understanding rights limitations and
levels of scrutiny in two ways. Firstly, it added to the textual analysis that it is up to the states to make
the initial assessment of the reality of the pressing social need implied by the notion of ‘necessity’, thus
undermining the strong sense of urgency implied by the term. Secondly, it dropped textual methods all
together to embrace the catch-all concept of proportionality absent in the text of the ECHR (see above)
as a ‘one size fits all’ solution. ¢f ECtHR, Handyside judgment of 7 December 1976 [48]: “The Court
notes at this juncture that, whilst the adjective “necessary”, within the meaning of Article 10 par. 2, is



82 Paul De Hert

analysis underlying his model to add an ‘intermediary’ or ‘strict’ test for mass
surveillance because of its risks for the rule of law.2!!

There is, however, a problem with Spano’s proportionality model, one that
could have been avoided by presenting one proportionality test and three levels
of scrutiny (weak, intermediate, and strong). There is simply no reason to test
proportionality differently according to the level of scrutiny recognised. Spano’s
formulation suggests that not all components of proportionality are looked at with
the weaker testing, whereas it is perfectly conceivable to apply a full structured test
without intensive scrutiny.?!?

Almost 50 years after Handyside, there are still too many disturbing shortcom-
ings surrounding proportionality testing, be it in the hands of academics or of
judges. The net result is a heavy rhetoric about a quasi-ideal standard that allows
judges to uphold rights against state pressure when needed. However, in practice,
demands of the state and the general interest, rather than rights, seem to form the
starting point of the test.

VI. Proportionality in a Society Confused
about its Priorities

A. Why Judges Like Academic Doctrines:
Securing Legitimacy

We miss in European literature a more thoughtful approach of the work of the
judiciary. In the past, academics were either worshipped (Germany) or not (rest
of the world). The relationship between legal academic and judges is evolving
worldwide. Both perspectives are important and the growing exposure of the non-
German judiciary to the legal scholarship of ‘their’ academics has many benefits,
granted that judges are not coerced into a bigger theoretical framework proposed
by academics.?!?

not synonymous with “indispensable” (cf., in Articles 2 par. 2 and 6 par. 1, the words “absolutely neces-
sary” and “strictly necessary” and, in Article 15 par. 1, the phrase “to the extent strictly required by the
exigencies of the situation”), neither has it the flexibility of such expressions as “admissible”, “ordinary”
(cf. Article 4 par. 3), “useful” (cf. the French text of the first paragraph of Article 1 of Protocol No. 1),
“reasonable” (cf. Articles 5 par. 3 and 6 par. 1) or “desirable”. Nevertheless, it is for the national authori-
ties to make the initial assessment of the reality of the pressing social need implied by the notion of
“necessity” in this context.

21 The qualifier ‘strict’ is apparently taken from Art 15(1) ECHR, but in fact borrowed from the
CJEU’s Digital Rights Ireland judgment on mass surveillance. The ECtHR follows this example. In these
cases, the standard (‘general’) proportionality test of the Arts 8—-11 ECHR is replaced by ‘strict or inter-
mediate proportionality’ test. See on this, S Parsa and JM Van Gyseghem, ‘Surveillance de masse, liberté
publique et état dexception’ in Parsa and Tulkens (n 42) 128-29.

212'This remark betrays an academic concern, where my central thesis in this chapter is to point to the
lack of commitment of judges (like Spano) to full structured tests proposed by academics.

230n the difference between ‘practical legal scholarship’ and the pursuit of theory and deeper
theories of law, Burrows (n 29) 55 ff.
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Academic proportionality advocates that pretend that strict proportionality
testing (comparable with strict scrutiny review in the US) is the normal practice
in court create a false image of European judicial review. Even the presence of the
tull structured proportionality test does not guarantee strict review. It is perfectly
possible that judges follow the structured proportionality test but formulate the
proportionality components in such a state-friendly way that the interference
passes the test without difficulties.?!* The proportionality test is then de facto
replaced by a lesser assessment scheme of scrutiny with the bottom end of the
manifest inappropriate test.?!®

This practice of weak proportionality testing brings us back to Dworkin’s
‘trump’ conception of rights versus a European paternalist tradition with its rela-
tivist conception of rights that had to be reconciled with ‘the free and rational
direction of public affairs’ (Hegel) in a bureaucratic, expert-driven world
(Meierhenrich and Maclntyre). We observed that the proportionality principle
not only benefits the citizen, but also facilitates interaction between the legal
sphere with other spheres in a controlled manner, enabling state actors (checked
by the judiciary) to obtain and maintain social legitimacy. The role of the state
is ubiquitous in the mindset of European judges hesitating between prioritising
rights or balancing them with state interests that are considered fundamental.?!®

The introduction of the proportionality test indeed ended the era of absolute
legalism but, at the same time, due to its malleability, it continued Europe’s rich
tradition of expert-driven paternalism. The result is a practice where reasonability
tests are carried out most frequently, and more intensive testing is kept at limits.
However, hints of structured proportionality testing are not avoided to position the
expertise of the judges next to the expertise of the executive officials and experts
appointed by legislatures to explain in court the rationale of state actions defended
in the name of the public (legitimate, substantial or compelling) interest.

The role of presumed expertise in our bureaucratic society — one of the themes
highlighted by MacIntyre - is key in understanding the attraction of the propor-
tionality test for the judiciary.2!” The presentational aspect of the principle in the

24 A simple proportionality question like ‘does the measure pursue a legitimate interest?’ is less
simple in light of the possible formulations of that question: compelling legitimate interest? impor-
tant legitimate interest? normal legitimate interest? (see previous section). Depending on the answer,
proportionality testing will be lenient testing or strict testing.

215Harbo (n 163) 161, 181. Remember that the Wednesbury reasonableness test only allows for govern-
ment decisions to be attacked if they are so unreasonable or irrational that no reasonable public body
would make the decision.

216 The last attitude seems to prevail in practice supported by judicial restraint to step on the seat of
the legislator.

217 B Joxerramon, ‘Conform Interpretation as a Method for Balancing Autonomy and Heteronomy:
Introduction’ (2012) 1 Oriati Socio-Legal Series 5, available at ssrn.com/abstract=1991701. In moder-
nity, justice becomes progressively removed from the local context where conflicts emerge and acquire
meaning, to become a more distant and formal power, at best an administrative service in more demo-
cratic understandings. The judiciary becomes a professional group that will insist on impartiality
and professionalism. Rituals are preserved or transformed to confirm the impression of distance and
specialised knowledge (and power). Max Weber was full of praise for the (early) proportionality test
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hands of the judiciary (‘we are experts too, with our sophisticated tools’), is histori-
cally in line with mainstream formal German legal science of the late nineteenth
century, led by Friedrich Carl von Savigny, defending an understanding of law
with logical rule creating process based on the model of natural sciences.?'8

In the search for securing even more objective legitimacy, our judges are
served by Alexy’s dominant presentation of proportionality testing as a rational
and objective form of legal reasoning, complete with weight formula and other
quasi-arithmetic formulae to capture variables and context elements.?!? Others
insist on the neutrality of the test. Jean-Marc Sauvé, vice-president of the French
Conseil d’Etat therefore defends an understanding of the proportionality princi-
ple as a balancing act between equal interest, without any undertone of priority
of rights. Proportionality is a double-headed Janus, defending both individual
freedoms and the efficiency of the state. The proportionality is about the equi-
librium between both, not about the priority of rights.??® The principle is the
necessary tool to complement the public interest, but should never disregard
these interests.??!

developed by the Prussian courts at the end of the nineteenth century with their insistence on the
reasonable relationship between means and ends (the first subtest of proportionality). For Weber this
formalistic analysis (which avoids more substantive scrutiny) was a win both for the state as a crucial
means for ensuring a more effective governmental system and for maximising individual freedom, since
it set clear limits on state actions. See M Weber, ‘Diskussionerede zu dem Vortag von H. Kantorowicz
Rechtwissenschaft und Soziologie’ (1924) Gesammelte Aufsitze zur Soziologie und Sozialpolitik 477.
See also Cohen-Eliya and Porat (n 134) 274.

218 Cohen-Eliya and Porat (n 134) 275, 279, German scholars who influenced American balancing -
von Jhering and the other Freirecht scholars — were in no way associated with the principle of propor-
tionality in Germany and the Rechtswissenschaft defended by von Savigny.

219Gee R Alexy, ‘On balancing and subsumption. A structural Comparison’ (2003) 16 Ratio Juris 433.
See for a complete analysis of proportionality testing of principles to secure formal and substantive
legitimacy and its benefits (rationalisation of decisions, predictability of decisions), Harbo (n 163)
160-64. For a critique of Alexy’s Weight Formula, see T Urbina, A Critique of Proportionality and
Balancing (Cambridge University Press, 2017) ch 3.

220‘La proportionnalité est, par conséquent, un « mécanisme de pondération entre des principes
juridiques de rang équivalent, simultanément applicables mais antinomiques », qui saffirme naturel-
lement a la fois comme le garant des libertés individuelles et celui d’autres buts légitimes, comme la
sauvegarde de l'intérét général et, notamment, la protection de lordre public ou lefficacité de l'action
publique. I¥quilibre entre ces deux branches est affaire de proportion ou de juste milieu, pour
paraphraser Aristotle’ (Sauvé (n 121) 1).

221‘Le principe de proportionnalité est « le complément nécessaire de l'intérét public ». Mais s'il
« manifeste qu'un intérét public en soi suffisant ne peut ... se réaliser & n'importe quel prix ... », il ne
saurait se traduire par une remise en cause du principe méme de la séparation des pouvoirs et du
pouvoir d’appréciation des Gouvernements et des Parlements. Le principe de proportionnalité est
indispensable a la garantie de I'Etat de droit, mais il ne saurait conduire & méconnaitre les intéréts
généraux dont I'Etat et les collectivités publiques ont la charge et qui sont, avec les libertés et les droits
fondamentaux, les piliers du vivre-ensemble. Il est important de souligner que les cours europée-
nnes ont procédé, ces toutes derniéres années, a une mise en balance plus attentive et prudente de
lensemble de ces exigences. Cest une évolution qui mérite détre a la fois saluée et confirmée’ (Sauvé
(n121) 4).
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B. Explicit Constitutional Generosity towards the
Modern Regulatory State?

The foregoing is well understood by Tushnet, who grasps, like no other, the
purpose and nature of all sorts of transactions between courts and other compo-
nents of the political system.??? Tushnet openly defends a system where the
judiciary in today’s regulatory state uses reasonability tests, unless the case for
strict or intermediary scrutiny is made explicitly by the constitutional courts.
Tushnet proposes a more selective and moderate limitation test, making possible
‘only a modest degree of judicial intervention to prune the excesses of the modern
regulatory state’??> Needed is ‘a generous approach’ when dealing with propor-
tionality questions about legitimate purpose and less intrusive alternatives. The
complexities of the modern regulatory state must make choices about welfare
programmes, licensing of professions and minimum wages demands for it.??* In
particular, the ‘less restrictive means’ part of the test is in need for moderation or
generosity towards the state.

Modest, rather than intensive judicial review, is the best answer to the demo-
cratic objection against judges invalidating laws,??* and to the objection about
regulatory complexity. How to test proportionality when most state interventions
and laws have not one, but several objectives,??® and are the result of vulnerable
compromises in a landscape of pluralist politics???” The question about the func-
tion of the proportionality test in today’s regulatory state is all the more compelling
since judges make (predictable) systematic errors of judgement about rationally

222Gee section IV.E above, discussing Tushnet (n 2) 277-78.

223 Tushnet (n 174) 15.

224‘Generosity with respect to an imputed public purpose of increasing social welfare means accept-
ing the empirical claims of the regulations’ proponents. To do otherwise would authorize judges to
move rather intrusively into the larger structure of the modern regulatory state’ (Tushnet (n 174) 11).

225‘Could the imputed public purposes be accomplished at least as well by some regulatory system
that had a smaller adverse effect on the specific liberty in question? Here too a somewhat generous
approach to answering the question seems appropriate, because it is almost always possible to devise
some less restrictive alternative to almost any regulatory program. A less-than-generous approach
would be inconsistent with the aim of the present inquiry, which is to devise a doctrine that will help
prune the excesses of the modern regulatory state (while acknowledging that there will be reasonable
disagreement about precisely what policies are excesses) without driving deep into the regulatory state’
(Tushnet (n 174) 11).

226 It seems to me, then, that the practice of proportionality analysis indicates that it lacks the resources
for preventing skilled advocates from turning seemingly easy cases into hard one. Proportionality anal-
ysis might work reasonably well were it possible to identify a singular purpose for every challenged
statute. But I have suggested, once we proliferate purposes — which, given my assumption that there is a
wide range of permissible legislative purposes, seems to me possible in a high proportion of cases - the
simplicity and transparency of proportionality analysis fades’ (Tushnet (n 174) 40-41).

227‘Courts should do their best to avoid invalidation at that stage, because their normative judgments
will have some effects on disruptive the ordinary operation of pluralist politics’ (Tushnet (n 174) 14).
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relevant considerations,??® and lack full understanding of all the factors that drive
the regulator to choose one solution over another.???

I do not necessarily agree with Tushnet’s proposal for making judicial review
more selective for the sake of state generosity,”** but I welcome his openness
on this point. What is interesting is his assumption that the modern regulatory
state demands amendment of our rights-based legal system with priority for the
individual. 2! Has complexity risen to such a Weberian degree that our rights-
based social contract needs an update?

Tushnet’s proposal is based on an analysis that captures well the reality of
reluctance from the side of the courts to engage in strict scrutiny and/or struc-
tured proportionality testing by default. His concept of constitutional generosity

228 Tushnet (n 2) 279.

221n his essay, Tushnet criticises judgments of the German Court that assumed too quickly that
there was a better alternative for the measures proposed by the German state to regulate its economic
markets or health-related matters. In its judgment 53 BVerfGE 135 (1980) the German Court indeed
overturned a ban on selling sweets because there was an alternative viz disclosure and warning via
labels. Tushnet then demonstrates with behavioural economics that the judiciary alternative is not a
valid alternative, highlighting the inadequate position of judges to make these kinds of assessments:
‘A legislature might reasonably believe that these candies are mostly impulse purchases, made with-
out much deliberation, often under time-pressure (while on the check-out line, for example), so that
purchasers are (often enough) distracted at the moment of purchase. Under such conditions, disclo-
sures will simply not be noticed (often enough), particularly in light of all the other things going on
at the same time ... Under these (realistically imaginable) circumstances, a flat prohibition is (at the
very least) better than the disclosure alternative that the German Constitutional Court believed was
less intrusive on other interests but equally effective with respect to the consumer interest’ (Tushnet
(n 174) 37).

230The point is not that Tushnet is right in his plea for constitutional generosity in review. That
would require further analysis, for example, of Dworkin’s refutation of the democracy argument
against review (Dworkin (n 68)), and of Dworkin’s distinction between principles and policies, and
his view that judges should only adjudicate on basis of legal principles, not based on policy options,
thus respecting the democratic nature of political decisions (Dworkin, Taking Rights Seriously (n 6)
ch IV). Note that Tushnet is not unprepared for a discussion at this level of legal theory; “The general
question this analysis raises is whether (or, in my view more properly, to what extent) can proportion-
ality analysis take into account - in a rationally defensible and transparent way - the costs associated
with administering the alternatives proposed as equally effective (along one dimension, but not along
the dimension of cost) to the challenged regulation. It seems to me that a rational doctrinal system
would have to give them some weight’ (44). See similarly A Altman, ‘Legal realism, critical legal
studies, and Dworkin’ (1986) 15 Philosophy and Public Affairs 205. Note also that Tushnet cannot
be accused of loyalty towards authoritarian regimes or rejecting strict scrutiny in all cases (see for
instance his insistence on the importance of the less alternative means inquiry for all constitutional
regimes). Concerns for democracy in complex regulatory landscapes and modesty about the added
value of judicial review drives him to a clear delineation of more intense or deep forms of scrutiny
in the name of generosity. Advocating a fully structured proportionality does not seem to further
this constitutional generosity and seemingly impedes on the discretion of states when making policy
(Tushnet (n 174) 12).

231 Tushnet departs from the reality of judiciary review, which is one where judges must deal with a
range of cases and fall back on ‘a messy blend of cases in which judges employ a loose form of struc-
tured proportionality testing or equally loose other tests. Although there is room for improvement,
room should be left for state discretion, and strict review (whether categorical or based on propor-
tionality) should be reserved for limited cases. The primacy of politics demands for ‘authorizing a
modest degree of judicial intervention only to prune the excesses of the modern regulatory state’
(Tushnet (n 174) 15).
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is also present in Judge Spano’s presentation about the role of the ECtHR.?3?
Awareness of the difficulties of modern governance nicely explains a string of
cases where the ECtHR rejects the idea that failure to pass the necessity test auto-
matically leads ipso jure to a violation of the proportionality test.** Judge Paul
Lemmens in Giilbahar Ozer and Ysuf Ozer v Turkey (2018) advances textual and
more principal arguments against giving too much weight to the less intrusive
alternatives test. Failure by the regulator to adopt a less restrictive measure is
only an element, among others, that may lead to the conclusion that the measure
adopted was not necessary.** A similar resistance against ‘a formulaic’ applica-
tion of the test is present in the Canadian Supreme Court’s finding that it would
be ‘dangerously misleading’ to consider the proportionality test to be ‘rigid and
technical’?®

A degree of clarity and of vision comparable to that of Tushnet is present in the
work of Rivers and Tor-Inge Harbo. The former, writing in the British tradition of
parliamentary sovereignty (or legislative supremacy), finds courts unsuitable for
resolving ‘polycentric’ questions affecting many disparate interests, and highlights
the special expertise of executive bodies concerning complex matters of fact and
prognosis. “The doctrine of proportionality needs structuring in such a way that,
although applied by the judiciary, it is sensitive to the proper contribution of the
other branches of government'?*® A programme of constitutional generosity for
Europe could not be better summarised.

Harbo is a Norwegian author with a strong penchant for German legal philos-
ophy. In his writings, there is no trace of attachment to the idea that the law of
human and constitutional rights should have a greater moral worth than other
laws and interests. Confronted with Habermas'’s twofold criticism of Alexy,>*” he
simply observes that Habermas’s strong conception of rights (as trumps) is not
the only one and should not guide Europeans.?*® Interestingly, his argument is

232Gection IV.A mentioned the formulation of the ECtHR-specific proportionality principle by
Robert Spano. His seemingly arbitrary reformulation of the principle (reasonable relationship;
fair balance; essence of rights and margin of appreciation) is explicit on the importance of this last
component.

Z3ECtHR, James and others v United Kingdom, judgment of 21 February 1986 [86]; Animal Defenders
International v United Kingdom, judgment of 22 April 2013 [110]; ECtHR Garib v the Netherlands,
judgment of 6 November 2017 [157]; ECtHR, National Union of Rail, Maritime and Transport Workers
v United Kingdom, judgment of 8 April 2014 [103].

234 paul Lemmens, Concurring opinion appended to the ECtHR, Giilbahar Ozer and Ysuf Ozer v
Turkey judgment of 29 May 2018. See also the concurring opinion of the same judge appended to
ECtHR, Saint-Paul Luxembourg SA v Luxembourg, judgment of 18 April 2013. See Van Drooghenbroeck
and Delgrange (n 130) 58.

25 R. v Keegstra, 1990, 3 SCR 697, 735-36; Yowell (n 170) 33.

236] Rivers, ‘Proportionality and Variable Intensity of Review’ (2006) 65 Cambridge Law Journal
174, 175-76.

237 See section V.A above. Habermas advanced an argument about proportionality testing downgrad-
ing rights by placing all sorts of interests on an equal footing, and about the danger of irrational, moral
conventionalist-based balancing when testing proportionality.

238 Not all Harbo's arguments convince, and some sound rather circular. He states, for example, that
Alexy’s theory about rights as (only) principles or optimisation requirements without any priority
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that proportionality testing and a relativist concept of rights better fits Europe
with its consensual decision-making mode aimed at realising a common good
reaching beyond that of a calculus of consent, as opposed to the democratic deci-
sion-making process in the US characterised by the strong influence of lobby
groups.?*

Harbo's observation projects an idealistic image of European decision-making.
Hence, the legislator can be given the benefit of the doubt. Judges are expected
to limit themselves to the role of peacemaking or truce-keeping in a world with-
out shared moral first principles,?*’ which is open for the accommodation of the
various political programmes of the legislator,**! by balancing collective interest,
collective rights, and individual rights without priority.

Harbo's article is not often dealt with in a substantive way that honours its
theoretical depth.?*> Our objection to Harbo’s work is the normative tone-setting,
borrowed from Alexy (a philosopher, not a lawyer).?** In constitutional-setting
‘ought’ discussions have an important role, but cutting constitutional analysis
completely loose from the formulations used in constitutions and human rights
declarations sounds like replacing legal analysis by political thinking.?*4

Proponents of proportionality have long neglected constitutional role-playing
between the branches (institutional competences) and a general account of the
separation of powers. Julian Rivers equally insists on complementing the propor-
tionality test with clarity about review. He phrases the problem in terms of judicial

simply better fits the proportionality test. If you want the test, then drop Dworkin and adapt the rela-
tivist understanding of rights as proposed by Alexy, Harbo suggests. ¢f “There is a clear link between
Alexy’s theory of rights as principles and the proportionality principle: since rights are principles and
principles are optimization requirements this means that their application requires proportionality
analysis’ (Harbo (n 163) 167).

239 Harbo (n 163) 170.

240 MacIntyre (n 5) 253.

241 Harbo (n 163) 168.

2421t is possible to sympathise to a certain degree with Harbo’s dissatisfaction with courts claiming
to test proportionality, but not doing it, and only applying a limited test like the manifest inappro-
priate test. I follow Harbo in his plea for more clarity. Like the US Supreme Court, courts could
identify the levels of scrutiny applied in certain areas, with a possibility for modulation. These levels
should not only inform us about the intensity of the scrutiny (compelling or important or normal
legitimate objective; narrowly related to the objective or substantially related or rationally related),
but also the burden of proof (the state in the first two cases of scrutiny, the challenger in the last
case).

243 Harbo writes without caveats when he refers to Alexy’s categorisation of rights as principles rather
than rules ‘regardless of their more or less precise formulation’ (Harbo (n 163) 168 referring to Alexy
(n 183) 388).

244 Again, the key concern here is not to disregard the choices make by the constitutional drafters. The
EU Charter, for example, distinguishes explicitly between rights and principles, and includes both. The
ECHR formulates certain rights in an absolutist way, others in a more relativist way, each time carefully
formulating the limitation ground. Brushing aside these choices completely based on philosophical
theories about adjudication will find very few followers in court. On textualism and its importance for
legal certainty, see K Lenaerts and JA Gutiérrez-Fons, ‘To Say What the Law of the EU Is: Methods of
Interpretation and the European Court of Justice’ (2013) 9 EUI Working Papers 48.
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deference and judicial restraint and proposes a system of variable intensity of
review within proportionality.24®

Judges should lay their self-defined scrutiny cards on the table. Clarifying
scrutiny does not imply a duty for judges to always follow the structured propor-
tionality test, as Harbo and Rivers seem to hold. In the case of absolute formulated
rights, a proportionality test is simply not wanted and the classical test of applying
the grounds of limitations (if any), or exceptions (if any) imposes itself. In other
cases, the reasoned result is what counts. In all other cases some testing of propor-
tionality can be used. It is feasible to test all components of the structured test in
cases where low or light scrutiny is chosen, but there is nothing that stands in the
way of judgement that only focuses on textual arguments (textualism) or other
methods of interpretation and adjudication,?*® and if needed, on relevant compo-
nents of the proportionality test in each case.?*’

This clarity about scrutiny intensity will inform us about the constitutional
generosity that judges are willing to take as a starting point and will remedy
confusing aspects of adjudication methods like proportionality.?*® People might
disagree with Tushnet’s generosity plea that is supposed to be needed because of
the nature of today’s regulatory state. In Europe, too much generosity might be the
excuse to reconnect with a tradition of expert-driven, bureaucratic managerialism.

Tushnet’s proposal raises at least the question of the relationship between the
judiciary and the other branches when testing rights limitations proposed by the
other branches. Proponents of proportionality testing have neglected this issue and
many other important technical questions (What kind of interest? Who carries the
burden of proof?). Bringing in the issue of levels of scrutiny will not only address
some of the important open-standing ‘technical questions’ about the test, but also
the issue of role-playing and respective institutional competences, so central to the
preoccupations and concerns of the judiciary.

245t is argued that the correct intensity of review should be set by the seriousness of the rights-

infringement in the case at hand. We should therefore conceive of two parallel principles in operation:
a substantive principle of proportionality which requires the seriousness of any rights-infringement
to be matched by the importance of a competing right or public interest, and a formal principle of
intensity of review, which requires the seriousness of prima facie rights-infringement to be matched
by decreasing judicial deference and restraint’ (Rivers (n 237) 177).

246 On alternative adjudicative methods, see Yowell (n 170) 35-39. On available methods of interpre-
tation, see Lenaerts and Gutiérrez-Fons (n 245) 48.

247 See section IV.E above. One caveat: the choice of the scrutiny level is partly informed by the formu-
lation of a right. It seems to be logical to assume that the more absolute the formulation of a right, the
more intense the level of scrutiny, but textualism is only one relevant element. Intensity of scrutiny in
the practice of courts, is not fully determined by the abstract category of a right, but the specific indi-
vidual interest claimed to be protected by the right. In US constitutionalism freedom of expression is a
‘fundamental’ right, but limitations of political speech are subjected by courts to high-intensity review,
whereas commercial speech receives medium scrutiny and indecent speech only lower-level scrutiny.
See Yowell (n 170) 28; Rivers (n 237) 174-207.

248“The basic solution is to join the doctrine of proportionality to an equally general doctrine of
variable intensity of review. The former structures the substantive inquiry into the justifiability of a
limitation of the enjoyment of a right; the latter structures the formal allocation of responsibilities
to the various powers of government for carrying out the substantive inquiry’ (Rivers (n 237) 207).
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VII. Conclusions

A. The Post-World War II Human Rights Narrative
in Context

This chapter discussed the dominant narrative about rights development in
Europe especially after World War II. By then Europe was ready to go beyond
legalism. Substantive constitutional and human rights norms were introduced
to evaluate and review laws and other state actions. Specific courts, also at the
European level, were established to carry out this review. Germany was hailed
as the constitutional forerunner in Europe, with very highly regarded courts and
benchmarks like human dignity that have found their way in other national and
European texts of constitutional order. Equally successful, at least at the symbolic
level, was the introduction in the German Grundgesetz of the prohibition to affect
the essence of a right, a message copied by other states and introduced in the EU
Charter and now and then recalled by the ECtHR, although the 1950 Convention
does not refer to it.

This narrative needs more context. Concerns for constitutions and human
rights have undoubtedly driven European states towards a model of rule of law
as constitutionalism, but these concerns were far from being the only trigger. The
spread of constitutional review in Europe was, and is, also due to institutional-
functional motives, like the growing turn to federalist forms of organisation in
states. This historical clarification is only one element in a more mature assessment
of dominant narrative. Another element is more empirical. How well are indi-
vidual rights safeguarded by judicial review and the installment of constitutional
courts in an increasing number of states? Although this contribution is approach-
ing its final paragraphs, I find it tempting to recall some elements about this part
of the discussion.

Constitutional and individual justice do not necessarily overlap. In the agenda
of constitutional courts — set up to safeguard broad constitutional agendas — there
is no time to review all citizens’ complaints about rights violations. Hence, the
existence of multiple methods of selecting cases applied by these courts.* This
equally holds for the ECtHR, which rejects as inadmissible about 95 per cent of
the applications it receives, an admissibility rate not dissimilar to that of national
constitutional courts.?>® Not individual, but constitutional justice has de facto
priority.>!

249 The right of individual petition, if recognised in a procedure before these courts, is a right to make
a complaint, not a right to have it judged on its merits. See, S Greer and L Wildhaber, ‘Revisiting the
Debate about “constitutionalising” the European Court of Human Rights’ (2012) 12 Human Rights Law
Review 655, 675.

20ibid 665.

251n view of the changes of the past half century there is simply no realistic prospect of justice being
systematically delivered to every applicant with a credible complaint about a Convention violation.
And unless it is systematic, individual “justice” risks becoming arbitrary’ (ibid 665).
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Then, what happens in the not-so-frequent hypothesis that a case about rights
violations does make it to these national and European courts designed to safe-
guard supreme norms? Although constitutional and human rights are said to
have greater moral worth than ordinary statutory law, in practice, courts find
it frequently justifiable that the right in question is infringed.?** Elsewhere, I
suggested that human rights are part of a secular religion, but in practice offer
legal crowbars that only work occasionally.?>?

One explanation for the de facto stronger status of ordinary rights in the law
of crime, contract and property as opposed to constitutional rights has to do with
the abstract, more vague formulation of the latter.?>* The other explanation, the
almost hidden elephant in the proportionality class, is the concern for institutional
role-playing, with courts being generous in recognising the applicability of a right,
but frugal in recognising its priority in a given case. In general, these courts apply
a dynamic and extensive interpretation of fundamental rights and constitutional
principles, but that does not necessarily lead to findings of unjustified violations.
Even when everything points at problematic state interventions, courts often
avoid declarations of unconstitutionality by using the technique of constitution-
conforming interpretation.?>> The technique is also used by the CJEU, for instance

232 ‘Paradoxically, ordinary legal rights are treated as stronger than constitutional rights in this sense:

they are defeasible by the general interest’ (Yowell (n 170) 25).

253 Gutwirth and De Hert (n 36) 420-62.

254 QOrdinary rights ‘express, firm, relatively precise requirements ... Courts interpret these rights,
resolving disputes about their application to certain situations, in a way that is formally structured
around protecting the right and stating its meaning. Constitutional rights are in most cases not inter-
preted in the same way. Invoking a constitutional right gives the court a platform for evaluating a law
alleged to violate the right; the point of adjudication is not to interpret the constitutional right but to
evaluate the law in question. This can be seen most clearly in the proportionality inquiry, which starts
from the premise that it is frequently justifiable to infringe, or to interfere with, a constitutional right’
(Yowell (n 170) 15).

255 de Visser describes this ‘not uncontroversial’ technique of constitutional-conform interpretation
as follows: formally speaking, a law under review is not declared unconstitutional, but constitutional
courts ‘include guidelines in their decisions for the interpretation under review that must be followed
by administrative authorities and the regular courts when applying and enforcing the relevant legis-
lative provisions. Constitution-conform interpretation may thus entail the judicial rewriting of the
legislation in question, which technically speaking can take the form of adding in words or phrases,
substituting a portion of the text, or removing particular expressions or complete sentences from the
statute’ (Visser (n 69) 293). See more generally Visser (n 69) 291-310. See also, Claes, Heringa, Sluis
and Stremler (n 69) 4; A Stone Sweet, “The politics of constitutional review in France and Europe’
(2007) International Journal of Constitutional Law 69; S Sottiaux, ‘Grondwetsconforme interpretatie.
Garantie voor of aantasting van de scheiding der machten?’ in A Alen and S Sottiaux (eds), Leuvense
Staatsrechtelijke standpunten 2 (Die Keure, 2010) 193-252); A Von Briinneck, ‘Constitutional
Review and Legislation in Western Democracies’ in C Landfried (ed), Constitutional Review and
Legislation. An International Comparison (Nomos, 1988) 219-53; T Moonen, Het Grondwettelijk Hof
en de interpretatie van de Grondwet. Een perspectief op argumenten en legitimiteit (Doctoraat, Ghent
University, 2014) 680. See for a historical-cultural as well as a philosophical-comparative perspec-
tive on conformity interpretation, ] Bengoetxea, ‘Conform Interpretation as a Method for Balancing
Autonomy and Heteronomy: Introduction’ (2011) 1 Ofiati Socio-Legal Series (2012) 5, via available
at ssrn.com/abstract=1991701: ‘Conform interpretation is an important methodological and theo-
retical device in understanding this new predicament of justice and the judiciary; it helps define the
limits of autonomy and discretion: sometimes it is possible to interpret state law in order to adapt it
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in a case about the Directive on Copyright in the Digital Services Market.*>® What
if platforms ‘over-block’ content to make sure that their copyright duties imposed
by this Directive are respected? The CJEU sees the problem of over-blocking
when use is made of automatic filtering as prescribed by the Directive. However,
it does not invalidate the Directive, but only adds a long list of guarantees against
over-blocking in its interpretative reading of the Directive.?’” Legislative suprem-
acy respected? A rights-triumph? Platforms will now have to apply a European
Directive, while not ignoring the additional detail in a European judgment.

The picture about the post-World War II turn to the priority of rights and
preserving the Constitution through the judiciary is only telling half of the truth,
Hans-Heinrich Vogel writes. The other half is cautiousness, judicial restraint
to step on the seat of the legislator, and reluctance to give priority to rights.?*8

to supranational standards with no need for the legislator to step in. ... But conform interpretation
can also be seen as a socio-legal practice that helps structure the legal profession and bring in a new
form of uniformity, coherence, harmony in a diplomatic, smooth or non-aggressive manner, avoiding
power clashes’ (4).

236 The case was brought before the Court due to fundamental right concerns (in particular, free-
dom of expression and information) raised by online platforms’ content moderation practices of
prior automatic filtering. Directive (EU) 2019/790 of the European Parliament and of the Council of
17 April 2019 on copyright and related rights in the Digital Single Market and amending Directives
96/9/EC and 2001/29/EC, OJ L 130, 17.5.2019, 92-125. See G Frosio, ‘Platform Responsibility in the
Digital Services Act: Constitutionalising, Regulating and Governing Private Ordering’ (2022) Queen’s
University Belfast Law Research Paper, available at ssrn.com/abstract=4236510 (forthcoming in
A Savin and ] Trzaskowski (eds), Research Handbook on EU Internet Law (Edward Elgar, 2023)).

27 CJEU, judgment of the Court (Grand Chamber) of 26 April 2022, Republic of Poland v European
Parliament and Council of the European Union, available at eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A62019CJ0401. One of the criticised obligations is Art 17 CDSM, which mandates
that providers are primarily liable for user uploads on their platforms, for which they will need to
obtain authorisation by copyright holders. Should they be unable to obtain it, they can avoid liability
if they comply with certain obligations, including those stipulated in Art 17(4)(b)-(c). This establishes
preventive measures to monitor and block user uploads, requiring the providers to proactively ensure
the unavailability of once notified works, as well as to prevent their future uploads. These provisions
have been challenged in an action for annulment by the Republic of Poland, which alleged a violation of
Art 11 CFR, maintaining that the de facto preventive monitoring measures on online content-sharing
service providers via prior automatic filtering, without providing safeguards to the right to freedom of
expression and information, infringe upon the latter inasmuch as they neither respect the essence of the
right, nor are proportionate. The CJEU ruled that the liability regime mandated by Art 17 of the CDSM
indeed limits freedom of expression and information. However, such limitation appears compatible
with the principle of proportionality flowing from Art 52(1) of the Charter, as it is mandated by law,
it is necessary in light of the protection of copyright, and it genuinely meets the EU’s objectives of
general interest, thereby striking a fair balance between the right to conduct a business in Art 16 CFR,
Art 11 and intellectual property rights in Art 17(2), also due to the ex ante and ex post safeguards to
fundamental rights in place. Nevertheless, the Court added multiple safeguards to users’ fundamental
rights in its proportionality stricto sensu analysis of Art 17 CDSM in respect of the avoidance of over-
blocking. It clarified, for instance, that upload filters can only be employed if they are able to recognise,
and not automatically block, lawful uploads, otherwise this fair balance between fundamental rights
would not be respected. So, Art 17 of the CDSM was not declared to be violating primary law. Hence
Poland lost the case, but considering the total rewriting of the said provision following the judgment, it
can also be said to have won e.

28HH Vogel, ‘Constitutional Review and Democracy - Constitutional Courts and the
Legislative Process, report for the European Commission For Democracy Through Law (Venice
Commission), 15 July 2003 (11), available at www.venice.coe.int/webforms/documents/default.
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Conclusions about the glorious history of the rule of law and the protection of
rights can only gain analytical power if they are of a cautious tone and recognise
this judicial cautiousness.

B. The Priority of Rights in Europe and its
Proportionality Test

The Rechtsstaat tradition in continental Europe differs from the Anglo-Saxon rule
of law tradition and was historically inferior in ranking rights and citizens on top.2>°
After World War II, the whole of Europe moved closely towards the idea of the rule
of law, defined as constitutionalism, with the adoption of substantive standards
and judicial review of administrative and legislative acts by the domestic and the
European judiciary as two highlights. On the continent, the term Rechtsstaat was
given a new definition, to make it quasi-identical to the concept of the rule of
law. But sociological insights teach us that change is never entirely change, but is
constructed on legal, mental and symbolical heritage.

Meierhenrich’s work on the multilayered history of the Rechtsstaat emphasises
that the entrenchment of morals in the 1949 German Grundgesetz and the substan-
tive alignment of the Rechtsstaat with the rule of law, ‘did not alter the centrality of
the state - its phenomenological significance - in Germany’s social imaginary’2

How does the triumphal narrative about the proportionality test, devised by
the German judiciary and exported to the rest of the world, fit in this cautious
picture? Proportionality is said to be superior to other adjudication methods like
traditional reasonableness test. These traditional tests are state-friendly, ad hoc,
vague and not guided by a framework of questions that states need to answer to.2%!
Compared to US categorical balancing it is more sensitive to facts and elements of
context, and more transparent. Both the US test and the proportionality test are
about balancing, but the balancing done in the framework of the final subtest of
proportionality is preceded by two subtests (suitability and necessity) that are said
to be more objective and informative for proper balancing.

aspx?pdffile=CDL-JU(2003)025-e: ‘But these provisions for control of the constitutionality of legisla-
tion in the United States and Germany are telling only half of the truth. The courts of both the United
States and Germany are rather cautious, when the possibility arises, that a decision of Congress of the
United States or of the Federal Parliament of Germany concerning a statute or an international treaty
may be unconstitutional. They observe a doctrine of judicial restraint, which means that their judges
can give parliamentary decisions the benefit of doubt and can avoid declaring them unconstitutional in
certain situations. Partly unconstitutional provisions of enacted statutes may, for example, sometimes
be saved by interpretative measures, which restrict possible applications to what is constitutionally
acceptable for the court. I may add that the courts of the United States and Germany definitely are not
the only ones to observe judicial restraint when acts or other decisions of parliament are in question. I
think you can find similar reluctance more and less explicit in every constitutional jurisdiction of the
Western Hemisphere!

259 The reality of the reign of the rule of law in the UK since the 17th century is equally the object of
discussion, by virtue of its move to parliamentary sovereignty.

260 Meierhenrich (n 44) 53.

261 ibid.
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So, proportionality is about justification and interrogating state actions based
on a structured transparent inquiry. It benefits the individual and contributes to
a culture of justification in a liberal constitutional state: it allows the individual to
call upon the democratically elected legislature to justify the need to infringe on
fundamental rights. The proportionality requirement forces the majority to present
this justification to an appropriate and independent constitutional institution.

Proportionality as a test for rights limitation does indeed allow the judiciary to
limit or invalidate limitations made possible by laws. In this function it pronounces
the priority of right over legalism. On the other hand, it stresses the malleability
of rights and their social function that are asked to accommodate utility and the
priority of state interest. This two-fold Janus-like, dichotomic nature ‘reflects a
balancing act moored in European legal tradition whose symbolism outperforms
its utility as a judicial tool’22

The twofold function of proportionality as we understand it resides here: it is
both a tool to temper legalism on substantive grounds, and a technical device for
lawyers to meet the terms, lifeworld and self-perception of modern state manag-
ers with their aura of expertise, neutrality and objectivity. It not only suggests a
predictable methodology or structure, but equally a thorough understanding of
how state logic works and how it can be assessed and balanced with logic of rights.
Proportionality not only benefits the citizen, but also the state, through its strong
legitimising effects. Although proportionality testing in court — with courts carry-
ing out their own assessment - can cause irritations with other social systems (like
politics, the army and the police), it can seal actions of state organs with green
light, serving as complementary evidence of the rationality the system’s bureau-
cratic structure.

My analysis furthermore highlighted the reality of adjudication: a standard
formula for the proportionality test in Europe is simply absent, and so is the struc-
tured proportionality test desired by many academics in the slipstream of German
constitutionalism. Courts like the ECtHR simply refuse to embrace one standard.
A structured proportionality test desired by many academics in the slipstream of
German constitutionalism is as such absent. As a rule of thumb one can observe
that the higher the number of elements of the structured proportionality test
involved, the stricter the scrutiny that the ECtHR wishes to engage in.2%* If fewer
elements are included, all that remains is a simple balancing exercise allowing
only some sort of low-level scrutiny. This loose approach to proportionality is not

262 ¢f Tridimas and Gentile (n 26) 794. These authors focus on another Janus concept, that of essence
as ‘the limits to limits. The analysis in this chapter uses and adapts their formulation to characterise the
very similar; Janus-like character of proportionality.

263 Recall that the possible elements of the Strasbourg’s necessity test can be ‘pressing social need’ (not
always mentioned by the Court), ‘sufficient and relevant reasons’ (only applied when testing is stricter),
‘least harmful means™ (very seldom used) and proportionality of the measure to the legitimate aim
pursued. The last element serves as a baseline of the Strasbourg proportionality test that — whenever the
Court finds it appropriate — is complemented with elements, such as ‘pressing social need’ and ‘relevant
and sufficient reasons’; as well as, rarely, with the ‘least harmful means.
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unique. Courts all over the world have rejected explicitly or implicitly a formulaic
approach to proportionality or any other elaborated method of adjudication.

Most academic literature is affirmative about the existence of a fully matured
doctrine on proportionality. But the formulation of the components and the test
in general is often more normative than descriptive. When discussing judgments
with loose proportionality testing, scholars speak of ‘sidestepping’ away of the
structured proportionality test by courts.?%*

This way of presenting things might not be the right way. The myths surround-
ing the test prevent a clear vision. I addressed several of these myths, such as
proportionality, as more protective of rights than US categorical balancing.

For Habermas, proportionality deprives us of the necessary firewall of strong
rights against political crazes of the day and, lacking stable reference points, invites
irrational judicial judgement. It is a broad test, and the components invite reasoned
analysis. But its openness to a broad range of considerations allows judges to bring
in openly or below the level of consciousness categorical preferences that are
often state-friendly, but not faithful to the idea of balancing that is respectful of
all interests at stake. Categoric reasoning is extruded but brought back in via back
doors in a ‘wrongly’ way.2%®> Examples are case law on national security and on the
pandemic, where balancing was replaced by over or implicit categorical preference
to ‘physical life’ (‘life’) over ‘living one’s life’ (‘freedony’).

Poorly rooted, easily captured, one is amazed to note how many ‘technical’
questions about the test (burden of proof; nature of the interest to limit rights;
relationship with levels of scrutiny) remain vague.

Apart from the principled objections against certain formulations of the test
(by Alexy), the biggest weakness of the test resides in its vagueness over the separa-
tion of powers and the proper role of the judiciary next to the other branches. This
matter is high on the judges’ minds but absent in the presentation of the propor-
tionality doctrine by scholars who insist on the predictability of the test and praise
its neutrality.

In the last sections, I discussed proposals for an explicit recognition of consti-
tutional generosity in review, with only limited and selective interventions of the
judiciary. This explicit embrace of generosity towards the other branches is rare
in academic work, but probably alive in the mindset of our judges. The advan-
tage of the concept might be its insistence on the context of judicial review amidst
branches that claim more democratic legitimacy and more expertise in policy-
making. However, I presented this plea for generosity without embracing it. It
might be a dangerous one in continental Europe characterised by paternalism and
bureaucratic managerialism.

Rather, I insisted on the need to complement theories on methods of adju-
dication, with a doctrine of levels of scrutiny as has been developed in US
constitutionalism. Theories on methods of adjudication like the doctrine of

2641p (n 137).
265 Moller (n 128) 164.



96 Paul De Hert

proportionality should be complemented with a doctrine of variable intensity of
review. The former structures the substantive inquiry into the justifiability of a
limitation of the enjoyment of a right; the latter structures the formal allocation of
responsibilities to the various powers of government for carrying out the substan-
tive inquiry.?6

With a doctrine on levels of scrutiny, important technical answers with
regard to proportionality testing (like the burden of proof and the nature of
interest that are balanced) can be answered. The ECtHR is not far from this
combination of doctrines, with its concept of ‘margin of appreciation;%” but this
doctrine is too vague compared with the Supreme Court’s doctrine on levels of
scrutiny. Attempts like the one by European Judge Spano to clarify the ECtHR
method through a combination of a vague margin test with a vague propor-
tionality-test were discussed,’®® but deemed unsatisfactory and confusing.
Tushnet’s question — whether constitutionalism should authorise a far-reaching
degree of judicial intervention or a modest degree only to prune the excesses
of the modern regulatory state?®® - should best be understood when doctrines
on adjudication methods like proportionality and on levels of scrutiny have
reached a level of maturity. Unfortunately for Europe, having the malleability of
the proportionality test in the hands of the judiciary has not only allowed them
to act as neutral experts averse to politics, but also to skillfully avoid any devel-
opment of importance towards maturity by clarifying scrutiny levels that define
the relation between legal review and politics. In practice, the proportionality
test allowed the same judiciary in many cases to uphold state interest, while
at the same time promising that tomorrow, with new factors being considered,
rights might triumph, keeping the secular belief in the power of constitutional
and human rights somewhat alive.

A clean slate should begin freeing the judges from realising agendas on adju-
dication set by scholars and avoiding rhetoric adherence to a fully structured
test. This test does indeed contain many rationally relevant considerations, but

266 Rivers (n 237) 207. The distinction is not always easy, but relevant. Rivers rightly observes that
both doctrines are guided by the seriousness of the limitation of rights in the case in question. ‘Where
there is a minor limitation of a less important right, the gain to the public interest need not be large,
and courts will ordinarily accept the appropriate executive body’s assessment of the degree to which
the public interest is furthered and admit a range of possible policy choices. By contrast, where the
limitation of rights is substantial and the right is important, the gain to the public interest must also be
substantial. In these cases, review will also be more intense: the executive will have to demonstrate that
its assessments of the public interest are as reliable as they can be and persuade the court that the cost
to rights really is worth it. In the case of the most serious limitations of rights, the court’s constitutional
duty is to ensure to its own satisfaction that the decision is correct all things considered’

267 0n the prima facie conflicting image of the ECtHR as an international court with strong expres-
sive powers, which is expected to be at the same time cautious and leading the development of human
rights standards in Europe and beyond, see A Margariab, ‘Honner v France: Damage Prevention
and/or Damage Control?’ Strasbourg Observers (12 January 2021), available at strasbourgobservers.
com/2021/01/12/honner-v-france-damage-prevention-and-or-damage-control.

268 Section V.C, above.

269 Tushnet (n 174) 15.
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addressing them all in every judgment sounds like an invitation to mimicry.2”°
The question of least intrusive alternatives, for example, is a most relevant
component brought under the academic proportionality test. It fits the toolbox
of the judiciary, but cannot be always answered easily by the non-expert judge.
Other questions can then carry more weight to reach an acceptable outcome. This
chapter is written with cold feelings for the structured proportionality test and its
benefits. Transparency by judges about the level of scrutiny was advocated, much
less the transparency about the number of components of proportionality that
should be checked in each case.

Apart from being transparent about the level of scrutiny, the best outcome
would be to concentrate on a duty of reasoned assessment (using hints of propor-
tionality or not), not forgetting that the legal formulation of human rights matter
as much as the formulation of ordinary rights and can be a useful element in that
reasoning. Judges in constitutional courts or with powers of constitutional review
should, equally, not be misled by the proportionality promise of neutrality. Judging
other branches is political or at least has political implications.?”!

When fundamental texts require judges to look at ‘the necessity in a democratic
society), they are called to speak out on political concepts. Courts should not shift
away from trying to estimate what society would consider reasonable or neces-
sary, to substituting a doctrinally constructed determination of reasonableness.?”?

A fixed constitutional settlement, with or without proportionality, is neither
proposed nor desired. Judging and speaking out on other branches is, of its nature,
relational:

[D]ecisions are made according to perceptions of relative roles in the structure of
public authority, and since political right functions to maintain the power of the
system, power should not be said to reside in any specific locus; it is generated through
the relationship itself. This relational dimension gives the system its dynamic quality.
But it also means that there can be no fixed constitutional settlement. Constitutions are
constantly evolving in the light of political necessities and, because of this evolution-
ary impetus, the meaning and impact of legal concepts and doctrines will similarly
change.?”?

270 Imagine that European from now would run through all proportionality questions and address all
four components combined - legitimacy, rationality, necessity, balancing components. In the current
climate with ‘technical matters’ such as the burden of proof and the nature of state interest left unclari-
fied (section V.C), it is reasonable to expect very little improvements in terms of rights protection.
Concerns that militate for a structured test like foreseeability and legal certainty would not be served.

271 See the analysis of the political role and the bottom-up approach of judges, compared to the top-
down approach of academics in section II.B above.

2720n a similar ‘troubling trend’ in US law, see Anonymous, ‘Fourth Circuit Holds that Government
Acquisition of Historical Cell-Site Location Information Is Not a Search’ (2017) 130 Harvard Law
Review 1273.

23M Loughlin, Foundations of Public Law (Oxford University Press, 2010) 12. See equally Zalar
(n 102) 332.






